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Presidential Documents

Title 3—

The President

Notice of December 28, 2012

Waiver From Rescission of Unobligated Funds Under the
American Recovery and Reinvestment Act of 2009

Consistent with the authority provided to me under the American Recovery
and Reinvestment Act of 2009 (Public Law 111-5), as amended by section
1306 of the Dodd-Frank Wall Street Reform and Consumer Protection Act
(Public Law 111-203), I have determined that it is not in the best interest
of the Nation to rescind after December 31, 2012, the unobligated amounts
made available in Division A of the American Recovery and Reinvestment
Act with respect to the accounts with the following Treasury Account Fund
Symbol codes and names, not to exceed the amounts stated:

Department of Defense: 97-0501—Military Construction, Defense-wide, $104
million;

Department of Energy: 89—0209—Title 17 Innovative Technology Loan Guar-
antee Program, $96 million;

Social Security Administration: 28X8704—Limitation on Administrative Ex-
penses, $148 million; and

Small Business Administration: 73—4268—Surety Bond Guarantees Revolving
Fund, $15 million.

My determination is based on the following consideration:

The retention of these unobligated balances will allow the executive agencies
to continue to execute projects vital to the national interest in a fiscally
responsible manner.

Therefore, in accordance with section 1306 of Public Law 111-203, I am
waiving the requirements for repayment for the stated amounts of unobligated
funds made available in the American Recovery and Reinvestment Act with
respect to the accounts described above.

In accordance with section 1603(b) of the American Recovery and Reinvest-
ment Act of 2009, as added by section 1306 of Public Law 111-203, all
amounts that are rescinded pursuant to section 1603(b) shall be returned
to the General Fund of the Treasury where such amounts shall be dedicated
for the sole purpose of deficit reduction and prohibited from use as an
offset for other spending increases or revenue reductions.
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This notice shall be published in the Federal Register.

THE WHITE HOUSE,

Washington, December 28, 2012.
[FR Doc. 2013—00042

Filed 1-3-13; 8:45 am]
Billing code 3295-F3
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
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REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 20, 30, 40, 50, 70, and 72
RIN 3150-Al55

[NRC-2011-0286]

Decommissioning Planning During
Operations

AGENCY: Nuclear Regulatory
Commission.

ACTION: Regulatory guide; issuance.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing a new
regulatory guide (RG) 4.22,
“Decommissioning Planning During
Operations.” The guide describes a
method that the NRC staff considers
acceptable for use by holders of licenses
in complying with the NRC’s
Decommissioning Planning Rule (DPR)
(76 FR 35512; June 17, 2011). The DPR
went into effect on December 17, 2012,
and is intended to minimize the
likelihood of new ““legacy sites,”” which
are NRC-licensed facilities with
insufficient resources to complete
decommissioning activities and
termination of a license at the end of
operations.

ADDRESSES: Please refer to Docket ID
NRC-2011-0286 when contacting the
NRC about the availability of
information regarding this document.
You may submit access information
related to this document, which the
NRC possesses and is publicly available,
using the following methods:

e Federal rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2011-0286. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-492-3668;
email: Carol.Gallagher@nrc.gov.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC

Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select “‘Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov. The
regulatory guide is available
electronically under ADAMS Accession
Number ML12158A361. The regulatory
analysis may be found in ADAMS under
Accession No. ML12158A375.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.
Regulatory guides are not copyrighted,
and NRC approval is not required to
reproduce them.

FOR FURTHER INFORMATION CONTACT:
Edward O’Donnell, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-251—
7455, email: Edward.ODonnell@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Introduction

The NRC is issuing a new guide in the
NRC'’s Regulatory Guide series. This
series was developed to describe and
make available to the public information
such as methods that are acceptable to
the NRC staff for implementing specific
parts of the agency’s regulations,
techniques that the staff uses in
evaluating specific problems or
postulated accidents, and data that the
staff needs in its review of applications
for permits and licenses.

I1. Further Information

RG 4.22 describes a method that the
NRC staff considers acceptable for use
by holders of licenses in complying
with the DPR. On December 13, 2011
(76 FR 77431), the NRC issued Draft
Regulatory Guide, DG—4014,
“Decommissioning Planning During
Operations,” in the Federal Register
with a public comment period ending
on February 10, 2012. Subsequently, the
public comment period was extended
from February 10, 2012 to March 30,
2012 (77 FR 8751; February 15, 2012) to
allow more time for comment. In
addition, the NRC staff conducted a
workshop at NRC headquarters and a
concurrent webinar on July 12, 2012,
and the comments received at the

workshop were considered in the
revision of DG—4014. The written and
oral public comments suggested areas
that needed clarification, and the NRC
revised the draft guide to address these
areas. The public comments and NRC
staff response to them may be found in
ADAMS under Accession No.
ML12278A021.

III. Backfitting and Issue Finality

The statement of considerations for
the DPR discussed that rule’s
compliance with applicable backfitting
provisions (76 FR 35511, at 35562—63).
This regulatory guide presents the NRC
staff’s first guidance addressing
compliance with § 20.1501(a) and (b) of
Title 10 of the Code of Federal
Regulations (10 CFR) and the newly-
added paragraph (c) of 10 CFR 20.1406.
The first issuance of guidance on a
newly-changed or newly-added rule
provision does not constitute backfitting
or raise issue finality concerns,
inasmuch as the guidance must be
consistent with the regulatory
requirements in the newly-changed or
newly-added rule provisions and the
backfitting and issue finality
considerations applicable to the newly-
changed or newly-added rule provisions
must logically apply to this guidance.
Therefore, issuance of guidance
addressing the newly-changed and
newly-added provisions of the amended
rule does not constitute issuance of
“changed” or “new” guidance within
the meaning of the definition of
“backfitting” in 10 CFR 50.109(a)(1).
Similarly, the issuance of the guidance
addressing the newly-changed or newly-
added provisions of the amended rule,
by itself, does not constitute an action
inconsistent with any of the issue
finality provisions in 10 CFR part 52.
Accordingly, no further consideration of
backfitting or issue finality is needed as
part of the issuance of this guidance
addressing compliance with the newly-
changed provisions of § 20.1501 and
newly-added paragraph (c) of § 20.1406.

Dated at Rockville, Maryland, this 27th day
of December, 2012.

For the Nuclear Regulatory Commission.
Jazel D. Parks,

Acting Chief, Regulatory Guide Development
Branch, Division of Engineering, Office of
Nuclear Regulatory Research.

[FR Doc. 2012-31705 Filed 1-3-13; 8:45 am]

BILLING CODE 7590-01-P
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DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308

[Docket No. DEA-368]

Establishment of Drug Codes for 26
Substances

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Final rule.

SUMMARY: On July 9, 2012, the President
signed into law the Synthetic Drug
Abuse Prevention Act of 2012 (SDAPA).
SDAPA amends the Controlled
Substances Act by placing 26 substances
in Schedule I. DEA is publishing this
rule to establish drug codes for these 26
substances, and to make technical and
conforming amendments in accordance
with SDAPA.

DATES: Effective Date: January 4, 2013.

FOR FURTHER INFORMATION CONTACT: John
W. Partridge, Executive Assistant, Office
of Diversion Gontrol, Drug Enforcement
Administration, Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152; Telephone (202) 307-7165.
SUPPLEMENTARY INFORMATION:

Legal Authority

DEA administers, implements, and
enforces Titles I and III of the
Comprehensive Drug Abuse Prevention
and Control Act of 1970, often referred
to as the Controlled Substances Act and
the Controlled Substances Import and
Export Act (21 U.S.C. 801-971), as
amended (hereinafter, “CSA”’). The
implementing regulations for these
statutes are found in Title 21 of the
Code of Federal Regulations (CFR), parts
1300 to 1321. Under the CSA, controlled
substances are classified in one of five
schedules based upon their potential for
abuse, their currently accepted medical
use, the lack of accepted safety for use
under medical supervision, and the
degree of dependence the substance
may cause. 21 U.S.C. 812. The list of
legislatively scheduled controlled
substances is found at 21 U.S.C. 812(c)
and the current list of scheduled
substances is published at 21 CFR part
1308. These initial schedules may be
modified either by legislation or by
rulemaking.

Purpose of This Rulemaking

On July 9, 2012, the SDAPA of 2012,
Public Law 112-144, Title XI, Subtitle
D, became effective. SDAPA amended
the CSA by legislatively placing

“cannabimimetic agents” ! and 26
substances in Schedule I. Public Law
112-144, Title XI, Subtitle D, Section
1152. DEA is publishing this rule to
establish drug codes for these 26
substances. These 26 substances include
15 cannabimimetic agents, 9
phenethylamines, and 2 cathinones and
are listed in the regulatory text section,
below.

Related Procedural Matters

At the time SDAPA became effective
on July 9, 2012, a total of 8 substances
were covered by temporary scheduling
final orders: 5 synthetic cannabinoids
(JWH-018, JWH-073, JWH-200, CP—
47,497, and CP-47,497 C8 homologue) 2
and 3 synthetic cathinones
(mephedrone, MDPV, and methylone).3
DEA also issued a Notice of Proposed
Rulemaking (NPRM) in March 2012, to
place the 5 synthetic cannabinoids
(JWH-018, JWH-073, JWH-200, CP—
47,497, and CP—47,497 C8 homologue)
permanently in Schedule 1.4 With the
sole exception of methylone,5 these
substances were specifically placed in
Schedule I by SDAPA. Therefore, it is
no longer necessary to finalize the
NPRM regarding the 5 synthetic

1SDAPA also included a definition of
“cannabimimetic agents.” Although this rule is
only addressing the 26 specific substances, DEA
intends to issue a separate rulemaking that will
address the broader definition of cannabimimetic
agents. Even in the absence of such a rulemaking
as of July 9, 2012, cannabimimetic agents, as
defined in SDAPA are controlled under Schedule
L

2 See DEA Notice of Intent entitled “Schedules of
Controlled Substances: Temporary Placement of
Five Synthetic Cannabinoids Into Schedule I,”
published in the Federal Register on November 24,
2010, at 75 FR 71635, DEA Notice of Intent;
correction entitled “Schedules of Controlled
Substances: Temporary Placement of Five Synthetic
Cannabinoids Into Schedule I; Correction,”
published in the Federal Register on January 13,
2011, at 76 FR 2287, DEA Final Order entitled
“Schedules of Controlled Substances: Temporary
Placement of Five Synthetic Cannabinoids into
Schedule I,” published in the Federal Register on
March 1, 2011, at 76 FR 11075, and DEA Final
Order entitled “Schedules of Controlled
Substances: Extension of Temporary Placement of
Five Synthetic Cannabinoids Into Schedule I of the
Controlled Substances Act,” published in the
Federal Register on February 29, 2012, at 77 FR
12201.

3 See DEA Notice of Intent entitled “Schedules of
Controlled Substances: Temporary Placement of
Three Synthetic Cathinones Into Schedule I,”
published in the Federal Register on September 8,
2011, at 76 FR 55616 and DEA Final Order entitled
“Schedules of Controlled Substances: Temporary
Placement of Three Synthetic Cathinones Into
Schedule I,” published in the Federal Register on
October 21, 2011, at 76 FR 65371.

4 See Schedules of Controlled Substances:
Placement of Five Synthetic Cannabinoids Into
Schedule I, 77 FR 12508, Mar. 1, 2012.

5DEA extended the temporary scheduling of
methylone in a Final Order published in the
Federal Register on October 18, 2012 at 77 FR
64032.

cannabinoids (JWH-018, JWH-073,
JWH-200, CP-47,497, and CP-47,497
C8 homologue), or to take further action
with respect to 2 of the 3 synthetic
cathinones (mephedrone and MDPV).
However, DEA has posted a copy of the
Secretary of Health and Human Services
(HHS) Scientific and Medical
Evaluation and Scheduling
Recommendations regarding the 5
synthetic cannabinoids on
www.regulations.gov so that the public
can benefit from the scientific review
that was undertaken with respect to
these substances.® These HHS
documents can be found on
www.regulations.gov under Docket ID
“DEA-2012-0001.”

In addition to establishing drug codes
for these 26 substances,” this
rulemaking makes several technical and
conforming amendments to 21 CFR
1308.11 in accordance with SDAPA.
This rulemaking adds a new subsection
(g) to 21 CFR 1308.11 and gives it the
title “cannabimimetic agents,”
redesignates the old subsection (g) as (h)
and retains its title as “[tlemporary
listing of substances subject to
emergency scheduling,” and transfers 7
of the 8 substances currently listed in 21
CFR 1308.11(g) under the title of
“[tlemporary listing of substances
subject to emergency scheduling,” to
either the new subsection (g) entitled
“cannabimimetic agents” or to the
previously existing subsection (d)
entitled “[h]allucinogenic substances.”
In summary, as a result of SDAPA, a
new subsection entitled
“cannabimimetic agents” will be
created and will initially contain 15
substances, the existing subsection
entitled “[h]allucinogenic substances”
will increase by 11 substances, and the
existing subsection entitled “temporary
listing of substances subject to
emergency scheduling” will be
redesignated from (g) to (h) and will
decrease from 8 substances to 1
substance (methylone).

6HHS did not provide a Scientific and Medical
Evaluation and Scheduling Recommendation
regarding mephedrone and MDPV.

7 Some of these substances (for example, JWH—
018) had already received drug codes by virtue of
the prior temporary scheduling actions discussed
above. Such substances will retain their previously
established drug codes but are included in this rule
for purposes of completeness and to ensure that
each of these 26 substances are properly classified
in the Code of Federal Regulations. Substances for
which a drug code has not previously been
established (for example, 2-(2,5-Dimethoxy-4-
ethylphenyl)ethanamine (2C-E)) will have a drug
code assigned to them by this rule.
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Regulatory Analyses regulatic.)n.will not have a significant (36) 4-methylmethcathinone
Administrative Procedure Act economic impact on a substantial (Mephedrone) ........ccccoceeveeernnenn. 1248
an find good cause to number of small entities. (37) vlonedi | 3,4-
agency may fin . methylenedioxypyrovalerone
exempt a rule from certain provisions of Paperwork Reduction Act of 1995 (MDPV) oo 7535
the Administrative Procedure Act (APA) This rule does not involve a collection (38) 2-(2,5-Dimethoxy-4-
(5 U.S.C. 553), including notice of of information within the meaning of ethylphenyl)ethanamine (2C-E) .. 7509
proposed rulemaking and the the Paperwork Reduction Act of 1995, (39) thvloh S—Eﬁ,S—Dlmethog—é}—
opportunity for public comment, ifitis 44 U.S.C. 3501-3521. gl)e y'pheny jethahamine B 7508
determined to be unnecessary, . Unfunded Mandates Reform Act of 1995 (40) 2-(4-Chloro-2,5-
impracticable, or contrary to the public dimethoxyphenyl)ethanamine
interest. This rule merely establishes This rule will not result in the (2C=C) oot 7519
drug codes for the 26 substances placed ~ expenditure by State, local, and tribal (41) 2-(4-Todo-2,5-
in Schedule I by SDAPA, and makes governments, in the aggregate, or by the dimethoxyphenyl)ethanamine
several technical and COHfOI‘HliIlg private sector, of $136,000,000 or more (2C-I) correeeieeeeee e e 7518
amendments in accordance with (adjusted for inflation) in any one year,  (42) 2-[4-(Ethylthio)-2,5-
SDAPA. Because DEA has no discretion and will not significantly or uniquely clzlgle%hgxyphenyl]ethanamme Jgs
with respect to these changes, affect small governments. Therefore, no (4é) 2 2-[4-(Isopropylthio)-2,5-
publishing a notice of proposed actions were deemed necessary under dimethoxyphenyllethanamine ’
rulemaking and soliciting public the provisions of the Unfunded oS S 7532
comment are unnecessary. In addition, =~ Mandates Reform Act 0of 1995. 2 U.S.C.  (44) 2-(2,5-
because the placement of these 26 1532. {Jigletf]loxyphenyl)ethanamine
i . . 2C—H) e 7517
sstances i Schodle S a1ty Congrsional Aevie Ao
finds good cause exists to make this rule ~_ This rule is not a major rule as phenyljethanamine (2C-N) ........ 7521
ffective i diatel blicati defined by the Congressional Review (46) 2-(2,5-Dimethoxy-4-(n)-
effective immediately upon publication. propylphenyl)ethanamine (2G—P) 7524

Executive Orders 12866 and 13563

This rule, establishing drug codes for
the 26 substances placed in Schedule I
by SDAPA, and making technical and
conforming amendments in accordance
with SDAPA has been developed in
accordance with the principles of
Executive Orders 12866 and 13563.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform to eliminate ambiguity,
minimize litigation, establish clear legal
standards, and reduce burden.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of State law,
impose enforcement responsibilities on
any State, or diminish the power of any
State to enforce its own laws.
Accordingly, this rulemaking does not
have federalism implications warranting
the application of Executive Order
13132.

Executive Order 13175

This rule is required by statute, will
not have tribal implications, and will
not impose substantial direct
compliance costs on Indian tribal
governments.

Regulatory Flexibility Act

The Deputy Administrator hereby
certifies that this rulemaking has been
drafted in accordance with the
Regulatory Flexibility Act (5 U.S.C.
601—-612), has reviewed this regulation,
and by approving it certifies that this

Act (5 U.S.C. 804). This rule will not
result in an annual effect on the
economy of $100,000,000 or more, a
major increase in cost or prices, or have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based companies to
compete with foreign based companies
in domestic and export markets.
However, DEA has submitted a copy of
this rule to both Houses of Congress and
to the Comptroller General.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set out above, 21 CFR
part 1308 is amended as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
unless otherwise noted.

m 2. Amend § 1308.11 by:
m a. Adding new paragraphs (d)(36)
through (d)(46);
m b. Redesignating paragraph (g) as
paragraph (h) and revising newly
redesignated paragraph (h)(1); and
m c. Adding a new paragraph (g).

The additions and revisions read as
follows:

§1308.11 Schedule l.

* * * * *

(d)* * %

* * * * *

(g) Cannabimimetic agents. Unless
specifically exempted or unless listed in
another schedule, any material,
compound, mixture, or preparation
which contains any quantity of the
following substances, or which contains
their salts, isomers, and salts of isomers
whenever the existence of such salts,
isomers, and salts of isomers is possible
within the specific chemical
designation:

(1) 5-(1,1-dimethylheptyl)-2-

[(1R,3S)-3-

hydroxycyclohexyl]-phenol

(CP-47,497)
(2) 5-(1,1-dimethyloctyl)-

[(1R,3S)-3-

hydroxycyclohexyl]-phenol

(cannabicyclohexanol or

CP-47,497 C8-homolog)
(3) 1-pentyl-3-(1-naph-

thoyl)indole (JWH-018 and

AMG678)
(4) 1-butyl-3-(1-naph-

thoyl)indole (JWH-073)
(5) 1-hexyl-3-(1-naph-

thoyl)indole (JWH-019)
(6) 1-[2-(4-morpholinyl)ethyl]-
3-(1-naphthoyl)indole

(JWH-200)
(7) 1-pentyl-3-(2-

methoxyphenylacetyl)indole

(JWH=250)
(8) 1-pentyl-3-[1-(4-

methoxynaphthoyl)lindole

JWH-081)
(9) 1-pentyl-3-(4-methyl-1-

naphthoyl)indole JWH-122)
(10) 1-pentyl-3-(4-chloro-1-

naphthoyl)indole JWH-398)
(11) 1-(5-fluoropentyl)-3-(1-

naphthoyl)indole (AM2201)
(12) 1-(5-fluoropentyl)-3-(2-

iodobenzoyl)indole (AM694)

7297

7298

7118

7173

7019

7200

6250

............................ 7081
7122
7398
7201

7694
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(13) 1-pentyl-3-[(4-methoxy)-
benzoyllindole (SR-19 and
RCS-4)

(14) 1-cyclohexylethyl-3-(2-
methoxyphenylacetyl)indole
7008 (SR-18 and RCS-8) .....

(15) 1-pentyl-3-(2-
chlorophenylacetyl)indole
(JWH-203)

(h)* * %

(1) 3,4-methylenedioxy-N-
methylcathinone (Other
names: methylone)

7104

7008

7203

7540

* * * * *

Dated: December 21, 2012.
Michele M. Leonhart,
Administrator.
[FR Doc. 2012—-31698 Filed 1-3-13; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9609]
RIN 1545-BK45; 1545-BL29

Treasury Inflation-Protected Securities
Issued at a Premium; Bond Premium
Carryforward

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
regulations that provide guidance on the
tax treatment of Treasury Inflation-
Protected Securities issued with more
than a de minimis amount of premium.
This document also contains temporary
regulations that provide guidance on the
tax treatment of a debt instrument with
a bond premium carryforward in the
holder’s final accrual period, including
a Treasury bill acquired at a premium.
The regulations in this document
provide guidance to holders of Treasury
Inflation-Protected Securities and other
debt instruments. The text of the
temporary regulations in this document
also serves as the text of the proposed
regulations (REG-140437-12) set forth
in the Proposed Rules section in this
issue of the Federal Register.
DATES: Effective Date: These regulations
are effective on January 4, 2013.
Applicability Dates: For the dates of
applicability, see §§1.171-
2T(a)(4)([1)(C)(2) and 1.1275-7(h)(2).
FOR FURTHER INFORMATION CONTACT:
William E. Blanchard, (202) 622—3900
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On December 5, 2011, temporary
regulations (TD 9561) relating to the
federal income tax treatment of Treasury
Inflation-Protected Securities issued
with more than a de minimis amount of
premium were published in the Federal
Register (76 FR 75781). See § 1.1275—
7T. A notice of proposed rulemaking
(REG-130777-11) cross-referencing the
temporary regulations was published in
the Federal Register for the same day
(76 FR 75829). No comments were
received on the notice of proposed
rulemaking. No public hearing was
requested or held.

The proposed regulations are adopted
without substantive change by this
Treasury decision, and the
corresponding temporary regulations are
removed.

Explanation of Provisions

1. Final Regulations—Treasury
Inflation-Protected Securities (TIPS)
Issued With More Than a De Minimis
Amount of Premium

The following is a general explanation
of the provisions in the final
regulations, which are the same as the
provisions in the temporary regulations.
However, the provisions that were in
the temporary regulations are now
contained in newly designated
paragraphs (g)(2) and (h)(2) of §1.1275-
7 of the final regulations.

TIPS are securities issued by the
Department of the Treasury. The
principal amount of a TIPS is adjusted
for any inflation or deflation that occurs
over the term of the security. The rules
for the taxation of inflation-indexed
debt instruments, including TIPS, are
contained in § 1.1275-7 of the Income
Tax Regulations. See also § 1.171-3(b)
(rules for inflation-indexed debt
instruments with bond premium).

Under § 1.1275-7(d)(2)(i), the coupon
bond method described in §1.1275-7(d)
is not available with respect to inflation-
indexed debt instruments that are
issued with more than a de minimis
amount of premium (that is, an amount
greater than .0025 times the stated
principal amount of the security times
the number of complete years to the
security’s maturity). Prior to 2011, TIPS
had not been issued with more than a
de minimis amount of premium, and the
coupon bond method had applied to
TIPS rather than the more complex
discount bond method described in
§1.1275-7(e).

In 2011, the Treasury Department
anticipated that TIPS might be issued
with more than a de minimis amount of
premium. As a result, in Notice 2011—
21 (2011-19 IRB 761), to provide a more

uniform method for the federal income
taxation of TIPS, the Treasury
Department and the IRS announced that
regulations would be issued to provide
that taxpayers must use the coupon
bond method described in §1.1275-7(d)
for TIPS issued with more than a de
minimis amount of premium. As a
result, the discount bond method
described in §1.1275-7(e) would not
apply to TIPS issued with more than a
de minimis amount of premium. Notice
2011-21 provided that the regulations
would be effective for TIPS issued on or
after April 8, 2011. On December 5,
2011, the Treasury Department and the
IRS published the temporary regulations
in the Federal Register. These
temporary regulations contained the
rules described in Notice 2011-21 and
applied to TIPS issued on or after April
8, 2011. As noted earlier in this
preamble, the final regulations are
substantively the same as the temporary
regulations.

Under the final regulations, a taxpayer
must use the coupon bond method
described in §1.1275-7(d) for a TIPS
that is issued with more than a de
minimis amount of premium. The final
regulations include the example from
the temporary regulations illustrating
how to apply the coupon bond method
to a TIPS issued with more than a de
minimis amount of premium and a
negative yield. As stated in Notice
2011-21, the final regulations apply to
TIPS issued on or after April 8, 2011.
See §601.601(d)(2)(ii)(b).

2. Temporary Regulations—Treatment
of Bond Premium Carryforward in a
Holder’s Final Accrual Period

During the consideration of the final
regulations relating to TIPS issued with
more than a de minimis amount of
premium, the Treasury Department and
the IRS received questions about the
holder’s treatment of a taxable zero
coupon debt instrument, including a
Treasury bill, acquired at a premium
and a negative yield. In this situation, as
described in more detail below, under
§§1.171-2 and 1.1016-5(b) of the
current regulations, a holder that elected
to amortize the bond premium generally
would have a capital loss upon the sale,
retirement, or other disposition of the
debt instrument rather than an ordinary
deduction under section 171(a)(1) for all
or a portion of the bond premium. This
situation, which has arisen as a result of
recent market conditions, was not
contemplated when the current
regulations were adopted in 1997.

Under section 171 and §1.171-2 of
the current regulations, an electing
holder amortizes bond premium by
offsetting the qualified stated interest (as
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defined in § 1.1273—1(c)) allocable to an
accrual period with the bond premium
allocable to the period. If the bond
premium allocable to an accrual period
exceeds the qualified stated interest
allocable to the accrual period, the
excess is treated by the holder as a bond
premium deduction under section
171(a)(1) for the accrual period.
However, the amount treated as a bond
premium deduction is limited to the
amount by which the holder’s total
interest inclusions on the bond in prior
accrual periods exceed the total amount
treated by the holder as a bond premium
deduction on the bond in prior accrual
periods. If the bond premium allocable
to an accrual period exceeds the sum of
the qualified stated interest allocable to
the accrual period and the amount
treated as a deduction under section
171(a)(1), the excess is carried forward
to the next accrual period and is treated
as bond premium allocable to that
period. See § 1.171-2(a)(4). Under

§ 1.1016-5(b) of the current regulations,
a holder’s basis in a bond is reduced by
the amount of bond premium used to
offset qualified stated interest on the
bond and the amount of bond premium
allowed as a deduction under section
171(a)(1).

In the case of a zero coupon debt
instrument, including a Treasury bill,
there is no qualified stated interest.
Therefore, under § 1.171-2, the amount
of bond premium allocable to an accrual
period will always exceed the qualified
stated interest allocable to the accrual
period (zero) and, because there will be
no bond premium deductions in any
prior accrual periods, such amount will
be carried forward to the next accrual
period. As a result, upon the sale,
retirement, or other disposition of the
debt instrument, there will be a bond
premium carryforward determined as of
the end of the holder’s final accrual
period in an amount equal to the total
amount of bond premium allocable to
the holder’s final accrual period, which
includes the bond premium allocable by
the holder to each prior accrual period.
In this situation, because there is no
qualified stated interest to offset the
bond premium carryforward and
because the holder’s basis in the bond
has not been reduced, under the current
regulations, the holder would have a
capital loss in an amount at least equal
to the bond premium carryforward. The
Treasury Department and the IRS,
however, believe that the amount of the
bond premium carryforward in this
situation should be treated as a bond
premium deduction under section
171(a)(1) rather than as a capital loss for
the holder’s taxable year in which the

sale, retirement, or other disposition
occurs.

In order to provide immediate
guidance to investors, the temporary
regulations in this document and the
notice of proposed rulemaking that
cross-references these temporary
regulations (REG-140437-12) address
this issue by adding a specific rule for
the treatment of a bond premium
carryforward determined as of the end
of the holder’s final accrual period for
any taxable bond for which the holder
has elected to amortize bond premium.
Thus, for example, under §1.171—
2T(a)(4)(i)(C), an electing holder that
purchases a taxable zero coupon debt
instrument at a premium deducts all or
a portion of the premium under section
171(a)(1) when the instrument is sold,
retired, or otherwise disposed of rather
than as a capital loss.

In addition, because the rules in
§1.171-3 for inflation-indexed debt
instruments, including TIPS, generally
treat a bond premium carryforward as a
deflation adjustment, § 1.171-3 is
amended to apply the rule in § 1.171-
2T(a)(4)(i)(C)(1) to any remaining
deflation adjustment attributable to
bond premium as of the end of the
holder’s accrual period in which the
bond is sold, retired, or otherwise
disposed of.

Section 1.171-2T(a)(4)(i)(C)(1) applies
to a debt instrument (bond) acquired on
or after January 4, 2013. A taxpayer,
however, may rely on this section for a
debt instrument (bond) acquired before
that date.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
final regulations were submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business. No
comments were received. In addition,
pursuant to section 7805(f) of the Code,
the temporary regulations in this
document have been submitted to the
Chief Counsel for Advocacy of the Small

Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is William E. Blanchard,
Office of Associate Chief Counsel
(Financial Institutions and Products).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by removing the
entry for § 1.1275-7T and by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.171-2T also issued under 26
U.S.C. 171(e). * * *

m Par. 2. Section 1.171-2T is added to
read as follows:

§1.171-2T Amortization of bond premium
(temporary).

(a)(1) through (a)(4)(i)(B) [Reserved].
For further guidance, see § 1.171-2(a)(1)
through (a)(4)(i)(B).

(C) Carryforward in holder’s final
accrual period—(1) If there is a bond
premium carryforward determined
under §1.171-2(a)(4)(i)(B) as of the end
of the holder’s accrual period in which
the bond is sold, retired, or otherwise
disposed of, the holder treats the
amount of the carryforward as a bond
premium deduction under section
171(a)(1) for the holder’s taxable year in
which the sale, retirement, or other
disposition occurs. For purposes of
§1.1016-5(b), the holder’s basis in the
bond is reduced by the amount of bond
premium allowed as a deduction under
this paragraph (a)(4)(i)(C)(1).

(2) Effective/applicability date.
Notwithstanding § 1.171-5(a)(1),
paragraph (a)(4)(i)(C)(1) of this section
applies to a bond acquired on or after
January 4, 2013. A taxpayer, however,
may rely on paragraph (a)(4)(i)(C)(1) of
this section for a bond acquired before
that date.

(ii) through (c) [Reserved]. For further
guidance, see § 1.171-2(a)(4)(ii) through
(c).

(d) Expiration date. The applicability
of this section expires on or before
December 31, 2015.
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m Par. 3. Section 1.171-3 is amended by
adding a new sentence before the last
sentence in paragraph (b) to read as
follows:

§1.171-3 Special rules for certain bonds.
(b) * * * However, the rules in
§1.171-2T(a)(4)(1)(C) apply to any
remaining deflation adjustment
attributable to bond premium as of the
end of the holder’s accrual period in
which the bond is sold, retired, or

otherwise disposed of. * * *
* * * * *

m Par. 4. Section 1.1271-0(b) is
amended by revising the entries for
§1.1275-7(g) and (h) to read as follows:

§1.1271-0 Original issue discount;
effective date; table of contents.

* * * * *

(b) E
* * * * *
§1.1275-7 Inflation-indexed debt
instruments.
* * * * *

) TIPS.
) Reopenings.
) TIPS issued with more than a de
minimis amount of premium.

(h) Effective/applicability dates.

(1) In general.

(2) TIPS issued with more than a de
minimis amount of premium.
m Par. 5. Section 1.1275-7 is amended
as follows:
m 1. Revising the last sentence of
paragraph (b)(1).
m 2. Adding a new sentence at the end
of paragraph (d)(2)(i).
m 3. Revising paragraph (g).
m 4. Revising paragraph (h).

The revisions and addition read as
follows:

§1.1275-7 Inflation-indexed debt
instruments.
* * * * *

(b) * *x %

(1) * * * For example, this section
applies to Treasury Inflation-Protected
Securities (TIPS).

(d) * *x %
(2) * * *
(i) * * * See paragraph (g)(2) of this
section, however, for the treatment of
TIPS issued with more than a de

minimis amount of premium.
* * * * *

(g) TIPS—(1) Reopenings. For rules
concerning a reopening of TIPS, see
paragraphs (d)(2), (k)(3)(iii), and
(k)(3)(v) of §1.1275-2.

(2) TIPS issued with more than a de
minimis amount of premium—(i)
Coupon bond method. Notwithstanding

paragraph (d)(2)(i) of this section, the
coupon bond method described in
paragraph (d) of this section applies to
TIPS issued with more than a de
minimis amount of premium. For this
purpose, the de minimis amount is
determined using the principles of
§1.1273-1(d).

(ii) Example. The following example
illustrates the application of the bond
premium rules to a TIPS issued with
bond premium:

Example. (i) Facts. X, a calendar year
taxpayer, purchases at original issuance TIPS
with a stated principal amount of $100,000
and a stated interest rate of .125 percent,
compounded semiannually. For purposes of
this example, assume that the TIPS are issued
in Year 1 on January 1, stated interest is
payable on June 30 and December 31 of each
year, and that the TIPS mature on December
31, Year 5. X pays $102,000 for the TIPS,
which is the issue price for the TIPS as
determined under § 1.1275-2(d)(1). Assume
that the inflation-adjusted principal amount
for the first coupon in Year 1 is $101,225
(resulting in an interest payment of $63.27)
and for the second coupon in Year 1 is
$102,500 (resulting in an interest payment of
$64.06). X elects to amortize bond premium
under § 1.171-4. (For simplicity, contrary to
actual practice, the TIPS in this example
were issued on the date with respect to
which the calculation of the first coupon
began.)

(ii) Bond premium. The stated interest on
the TIPS is qualified stated interest under
§1.1273-1(c). X acquired the TIPS with bond
premium of $2,000 (basis of $102,000 minus
the TIPS’ stated principal amount of
$100,000). See §§1.171-1(d), 1.171-3(b), and
paragraph (f)(3) of this section. The $2,000 is
more than the de minimis amount of
premium for the TIPS of $1,250 (.0025 times
the stated principal amount of the TIPS
($100,000) times the number of complete
years to the TIPS’ maturity (5 years)). Under
paragraph (g)(2)(i) of this section, X must use
the coupon bond method to determine X’s
income from the TIPS.

(iii) Allocation of bond premium. Under
§1.171-3(b), the bond premium of $2,000 is
allocable to each semiannual accrual period
by assuming that there will be no inflation
or deflation over the term of the TIPS.
Moreover, for purposes of § 1.171-2, the
yield of the securities is determined by
assuming that there will be no inflation or
deflation over their term. Based on this
assumption, for purposes of section 171, the
TIPS provide for semiannual interest
payments of $62.50 and a $100,000 payment
at maturity. As a result, the yield of the
securities for purposes of section 171 is
—0.2720 percent, compounded
semiannually. Under § 1.171-2, the bond
premium allocable to an accrual period is the
excess of the qualified stated interest
allocable to the accrual period ($62.50 for
each accrual period) over the product of the
taxpayer’s adjusted acquisition price at the
beginning of the accrual period (determined
without regard to any inflation or deflation)
and the taxpayer’s yield. Therefore, the

$2,000 of bond premium is allocable to each
semiannual accrual period in Year 1 as
follows: $201.22 to the accrual period ending
on June 30, Year 1 (the excess of the stated
interest of $62.50 over ($102,000 x
—0.002720/2)); and $200.95 to the accrual
period ending on December 31, Year 1 (the
excess of the stated interest of $62.50 over
($101,798.78 x — 0. 002720/2)). The adjusted
acquisition price at the beginning of the
accrual period ending on December 31, Year
1is $101,798.78 (the adjusted acquisition
price of $102,000 at the beginning of the
accrual period ending on June 30, Year 1
reduced by the $201.22 of premium allocable
to that accrual period).

(iv) Income determined by applying the
coupon bond method and the bond premium
rules. Under paragraph (d)(4) of this section,
the application of the coupon bond method
to the TIPS results in a positive inflation
adjustment in Year 1 of $2,500, which is
includible in X’s income for Year 1.
However, because X acquired the TIPS at a
premium and elected to amortize the
premium, the premium allocable to Year 1
will offset the income on the TIPS as follows:
The premium allocable to the first accrual
period of $201.22 first offsets the interest
payable for that period of $63.27. The
remaining $137.95 of premium is treated as
a deflation adjustment that offsets the
positive inflation adjustment. See § 1.171—
3(b). The premium allocable to the second
accrual period of $200.95 first offsets the
interest payable for that period of $64.06. The
remaining $136.89 of premium is treated as
a deflation adjustment that further offsets the
positive inflation adjustment. As a result, X
does not include in income any of the stated
interest received in Year 1 and includes in
Year 1 income only $2,225.16 of the positive
inflation adjustment for Year 1 ($2,500 —
$137.94 — $136.89).

(h) Effective/applicability dates—(1)
In general. This section applies to an
inflation-indexed debt instrument
issued on or after January 6, 1997.

(2) TIPS issued with more than a de
minimis amount of premium.
Notwithstanding paragraph (h)(1) of this
section, paragraph (g)(2) of this section
applies to TIPS issued with more than
a de minimis amount of premium on or
after April 8, 2011.

§1.1275-7T [Removed]

m Par. 6. Section 1.1275-7T is removed.
m Par. 7. Section 1.1286-2 is amended
by removing the language “Inflation-
Indexed” and adding the language
“Inflation-Protected” in its place.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

Approved: December 20, 2012.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2012-31747 Filed 1-3—13; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2012-1070]
Drawbridge Operation Regulation;

Atlantic Intracoastal Waterway,
Wrightsville Beach, NC

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the regulation
governing the operation schedule of the
S.R. 74 Bridge, across the Atlantic
Intracoastal Waterway (AIWW) mile
283.1, at Wrightsville Beach, NC. This
deviation is necessary to accommodate
the 2013 Quintiles Wrightsville Beach
Full and Half Marathon. This deviation
allows the bridge to remain in the
closed position during the race.

DATES: This deviation is effective from
5 a.m. through 10 a.m. on Sunday,
March 17, 2013.

ADDRESSES: The docket for this
temporary deviation, USCG-2012-1070,
is available online by going to http://
www.regulations.gov, inserting USCG—
2012-1070 in the “Search” box and
then clicking “Search”. The docket is
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Kashanda
Booker, Bridge Administration Branch,
Fifth Coast Guard District; telephone
757—398—6227, email
Kashanda.l.booker@uscg.mil. If you
have questions on viewing the docket,
call Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: The
Quintiles Wrightsville Beach Full and
Half Marathon committee on behalf of
the North Carolina Department of
Transportation (NCDOT) has requested
a temporary deviation from the current
operating schedule for the S.R. 74
Bascule Drawbridge across the AIWW
mile 283.1, at Wrightsville Beach, NC.
The requested deviation will
accommodate the 2013 Quintiles
Wrightsville Beach Full and Half
Marathon scheduled for Sunday, March

17, 2013. To facilitate this event, the
draw of the bridge will be maintained in
the closed-to-navigation position from 5
a.m. until 10 a.m. to allow race
participants to cross during the
scheduled event.

The current operating schedule for the
bridge is set out in 33 CFR 117.821(a)(4).
The regulation requires the bridge to
open on signal for vessels at all times
except that from 7 a.m. until 7 p.m. the
bridge shall open on the hour; every
third and fourth Saturday in September
the bridge shall remain closed from 7
a.m. until 11 a.m.; and the last Saturday
of October or the first or second
Saturday of November the bridge shall
remain closed from 7 a.m. until 10:30
a.m. The bascule drawbridge has a
vertical clearance of 20 feet above mean
high water (MHW) in the closed
position. Vessels that can pass through
the bridge in the closed position may do
so at any time.

Since the race is an annual event,
local waterway users should be familiar
with the closure. To ensure that
waterway users are aware of the closure,
the Coast Guard will issue a Local and
Broadcast Notice to Mariners to allow
mariners to schedule their transits
accordingly. There are no alternate
routes available to vessels. Most
waterway traffic consists of recreational
boats with a few barges and tugs during
the daytime. The bridge is able to open
for emergencies.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: December 18, 2012.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2012—-31647 Filed 1-3—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2012-1055]

RIN 1625-AA00

Safety Zone; Hampton Harbor Channel

Obstruction, Hampton Harbor;
Hampton, NH

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of Hampton Harbor
in the vicinity of Hampton Harbor
Bridge due to a partially submerged
dredge excavator obstructing the
channel. This temporary final rule is
necessary to protect vessels transiting
the area from the obstruction. This zone
is intended to prohibit vessels from
coming within 100 yards of point 42
53’763” N, 070 48’986” W until the
obstruction is cleared. Persons or
vessels may not enter into this zone
unless authorized by the Captain of the
Port, Sector Northern New England.
DATES: This rule is effective in the CFR
on January 4, 2013 until January 31,
2013. This rule is effective with actual
notice for purposes of enforcement on
November 30, 2012. This rule will
remain in effect through January 31,
2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2012-1055]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Ensign Elizabeth V. Morris,
Waterways Management Division at
Coast Guard Sector Northern New
England, telephone 207-741-0398,
email Elizabeth.V.Morris@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this final
rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
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comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. The Coast Guard
was notified of the obstruction
immediately upon its occurrence late in
the evening on November 29, 2012 but
this was insufficient time to publish an
NPRM. Thus, delaying the effective date
of this rule to wait for a comment period
to run would be both impracticable and
contrary to the public interest because
this regulation is necessary to ensure the
immediate safety of users of the
waterway.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

The legal basis for the temporary rule
is 33 U.S.C. 1231, 46 U.S.C. Chapter
701, 3306, 3703; 50 U.S.C. 191, 195;
Public Law 107—295, 116 Stat. 2064; and
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to define safety zones.

The safety zone is being issued to
ensure the safety of persons and vessels
in Hampton Harbor within the
proximity of the partially submerged
excavator.

C. Discussion of the Final Rule

On the evening of November 29, 2012,
a dredging barge was working in the
vicinity of the Hampton Harbor Bridge.
During operations, a cable snapped and
the excavator on board the barge fell
into the water within the channel. The
excavator is now partially submerged
near the bridge. This safety zone is
required to protect persons and vessels
from the safety hazards associated with
this obstruction to the channel. This
safety zone will encompass all waters
within a 100 yard radius of center point
42 53’763” N, 070 48986” W and will
be effective immediately and until
January 31, 2013.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses

based on 14 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic effect of this rule will
not be significant for the following
reasons: The safety zone will be of
limited duration. Vessels may be
authorized to transit the zone with
permission of the Captain of the Port,
Sector Northern New England.
Additionally, maritime advisories will
be broadcast during the duration of the
enforcement period.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the safety
zone. However, this rule will not have
a significant economic impact on a
substantial number of small entities due
to the time of year in which this rule
takes place and advance notifications
will be made to the local community by
marine information broadcasts.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement

Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
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more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not

consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction. This rule
involves creation of a temporary safety
zone for a limited period of time. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C. 701,
3306, 3703; 50 U.S.C. 191, 195; 33 CFR 1.05—
1, 6.04—1, 6.04—6, 160.5; Pub. L. 107-295, 116
Stat. 2064; Department of Homeland Security
Delegation No. 0170.1.

m 2. Add § 165.T01-1055 to read as
follows:

§165.T01-1055 Safety Zone; Hampton
Harbor Channel Obstruction, Hampton
Harbor; Hampton, NH.

(a) Location. All navigable waters
from surface to bottom within a 100

yard radius of position 42 53'763” N,
070 48’986” W.

(b) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply. During the enforcement period,
entry into, transiting, mooring,
anchoring or remaining within this
safety zone is prohibited unless
authorized by the Captain of the Port or
his designated representatives.

(2) This temporary safety zone is
closed to all vessel traffic, except as may
be permitted by the Captain of the Port
or his designated on-scene patrol
personnel. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the Captain
of the Port or his designated
representatives.

(3) Persons and vessels may request
permission to enter the Safety Zone by
contacting the Captain of the Port or the
Captain of the Port’s on-scene
representative on VHF-16 or via phone
at 207-767-0303.

(4) The ““designated representative” is
any Coast Guard commissioned,
warrant, or petty officer who has been
designated by the Captain of the Port to
act on his behalf. The on-scene
representative may be on a Coast Guard
vessel, a Coast Guard Auxiliary vessel,
or onboard a local or state agency vessel
that is authorized to act in support of
the Coast Guard. Additionally, the Coast
Guard Auxiliary may be present to
inform vessel operators of this
regulation.

(5) Upon being hailed by a U.S. Coast
Guard vessel by siren, radio, flashing
light or other means, the operator of the
vessel must proceed as directed.

Dated: November 30, 2012.

B. S. Gilda,

Captain, U. S. Coast Guard, Acting Captain
of the Port, Sector Northern New England.

[FR Doc. 2012-31648 Filed 1-3-13; 8:45 am]|
BILLING CODE 9110-04-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Rural Housing Service
7 CFR Part 3560

RIN 0575AC93

Civil Monetary Penalties

AGENCY: Rural Housing Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Housing Service
(RHS or Agency) proposes to implement
two civil monetary penalty provisions.
First, RHS proposes to amend its
regulations to create a new section, for
imposing civil monetary penalties under
the authority of 42 U.S.C. 1490s (section
543 of the Housing Act of 1949, as
amended (Act)) (Housing Act CMP).
Second, RHS proposes to adopt the
USDA civil monetary penalty provisions
for the Program Fraud Civil Remedies
Act of 1986 (PFCRA) in a revision to an
existing section (PFCRA CMP). The new
section will include an amended
version of the existing Housing Act CMP
provision together with additional
language providing procedural
guidance.

DATES: Written comments must be
received on or before February 4, 2013
to be assured of consideration.

ADDRESSES: You may submit comments
to this proposed rule by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
the U.S. Postal Service to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, STOP 0742, 1400
Independence Avenue SW.,
Washington, DC 20250-0742.

e Hand Delivery/Courier: Submit
written comments via Federal Express
mail or other courier service requiring a
street address to the Branch Chief,
Regulations and Paperwork
Management Branch, U.S. Department

of Agriculture, 300 7th Street SW., 7th
Floor, Washington, DC 20024.

All written comments will be
available for public inspection during
regular work hours at the 300 7th Street
SW., 7th Floor, address listed above.
FOR FURTHER INFORMATION CONTACT:
Stephanie White, Director, Multi-Family
Housing Portfolio Management
Division, Rural Housing Service, Stop
0782, 1400 Independence Avenue SW.,
Washington, DC 20250-0782,
Telephone: 202-720-1615.
SUPPLEMENTARY INFORMATION:

Executive Order 12866—Classification

This proposed rule has been
determined to be non-significant and
was reviewed by the Office of
Management and Budget (OMB) under
Executive Order 12866.

Authority

The Housing Act CMP provision is
authorized under section 543(b) of the
Housing Act of 1949, as amended (42
U.S.C. 1490s(b)). The PFCRA is codified
at 31 U.S.C. 3801-3812. PFCRA
establishes an administrative remedy
against any person who makes a false,
fictitious, or fraudulent claim or written
statement to certain federal agencies,
such as the United States Department of
Agriculture.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G. RHS has determined that this
action does not constitute a major
Federal action significantly affecting the
quality of the environment. In
accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, an Environmental
Impact Statement is not required.

Regulatory Flexibility Act

This proposed rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). Under Section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Agency has determined and
certified by signature on this document
that this rule will not have a significant
economic impact on a substantial
number of small entities since this
rulemaking action does not involve a
new or expanded program nor does it
require any more action on the part of
a small business than required of a large
entity.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of Government. This rule does not
impose substantial direct compliance
costs on State and local Governments;
therefore, consultation with the States is
not required.

Executive Order 12988, Civil Justice
Reform

This rule has been reviewed under
Executive Order 12988. In accordance
with this rule: (1) Unless otherwise
specifically provided, all State and local
laws that are in conflict with this rule
will be preempted; (2) no retroactive
effect will be given to this rule except
as specifically prescribed in the rule;
and (3) administrative proceedings of
the National Appeals Division of the
Department of Agriculture (7 CFR part
11) must be exhausted before bringing
suit in court that challenges action taken
under this rule.

Unfunded Mandate Reform Act
(UMRA)

Title II of the UMRA, Public Law 104—
4, establishes requirements for Federal
Agencies to assess the effects of their
regulatory actions on State, local, and
tribal Governments and on the private
sector. Under section 202 of the UMRA,
Federal Agencies generally must
prepare a written statement, including
cost-benefit analysis, for proposed and
Final Rules with “Federal mandates”
that may result in expenditures to State,
local, or tribal Governments, in the
aggregate, or to the private sector, of
$100 million or more in any 1 year.
When such a statement is needed for a
rule, section 205 of the UMRA generally
requires a Federal Agency to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, more cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. This rule
contains no Federal mandates (under
the regulatory provisions of title II of the
UMRA) for State, local, and tribal
governments or for the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.
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Paperwork Reduction Act of 1995

The revisions in this rulemaking for 7
CFR part 3560 are subject to the
Paperwork Reduction Act package with
the assigned OMB control number of
0575-0189. No changes are being
proposed that would impact that
package.

E-Government Act Compliance

RHS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services and for other purposes.

Programs Affected

The programs affected by this
regulation are listed in the Catalog of
Federal Domestic Assistance under
Section 514 program and Section 516
program (10.405); Section 515 program
(10.415); Section 521 (10.427); and
Section 542 (10.448).

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This executive order imposes
requirements on RHS in the
development of regulatory policies that
have tribal implications or preempt
tribal laws. RHS has determined that the
proposed rule does not have a
substantial direct effect on one or more
Indian tribe(s) or on either the
relationship or the distribution of
powers and responsibilities between the
Federal Government and the Indian
tribes. Thus, the proposed rule is not
subject to the requirements of Executive
Order 13175. If tribal leaders are
interested in consulting with RHS on
this proposed rule, they are encouraged
to contact USDA’s Office of Tribal
Relations or Rural Development’s Native
American Coordinator at (720) 544—
2911 or AIAN@wdc.usda.gov to request
such consultation.

Executive Order 12372,
Intergovernmental Review of Federal
Programs

These loans and grants are subject to
the provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. RHS conducts
intergovernmental consultations for
each loan and grant in a manner
delineated in 7 CFR part 3015 subpart
V.

Background

USDA implemented the Program
Fraud Civil Remedies Act of 1986 in
regulations at 7 CFR part 1, subpart L.

The Agency is proposing to incorporate
those regulations in this rule.

Section 543(b) of the Act states that
the Secretary may, after notice and
opportunity for a hearing, impose a civil
monetary penalty against any person,
including its owners, officers, directors,
general partners, limited partners, or
employees, who knowingly and
materially violate, or participate in the
violation of the Act, or the regulations
and agreements used to implement the
Act. Such violations include:

(A) Submitting information to the
Secretary that is false;

(B) Providing the Secretary with false
certifications;

(C) Failing to submit information
requested by the Secretary in a timely
manner;

(D) Failing to maintain the property
subject to loans made or guaranteed
under the Act in good repair and
condition, as determined by the
Secretary;

(E) Failing to provide acceptable
management for a project which
received a loan made or guaranteed
under the Act that is acceptable to the
Secretary; or

(F) Failing to comply with the
provisions of applicable civil rights
statutes and regulations.

In 2004, the Agency included Housing
Act CMPs in 7 CFR 3560.461(b) with
limited procedural detail. Consequently,
the Agency has found Housing Act
CMPs to not be an effective remedy.
This proposed rule will provide
sufficient procedural detail to enable the
Agency to utilize Housing Act CMPs
while at the same time providing due
process protection to program
participants. By implementing
procedures for Housing Act CMPs, the
Agency will be provided an important
tool to enforce compliance with relevant
statutes, regulations, and loan
documents. The Agency’s Housing Act
CMP amount will be published in 7 CFR
part 3, subpart L.

List of Subjects in 7 CFR Part 3560

Aged, Loan programs-Agriculture,
Loan programs-Housing and
Community Development, Low and
moderate income housing, Public
housing, Rent subsidies.

For the reasons set forth in the
preamble, chapter XXXV, Title 7 of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 3560—DIRECT MULTI-FAMILY
HOUSING LOANS AND GRANTS

m 1. The authority citation for part 3560
continues to read as follows:

Authority: 42 U.S.C. 1480.

Subpart J—Special Servicing,
Enforcement, Liquidation, and Other
Actions

m 2. Amend § 3560.461 by revising
paragraph (b) to read as follows:

§3560.461 Enforcement provisions.
* * * * *

(b) Civil monetary penalties. (1) This
section is in accordance with the
Program Fraud Civil Remedies Act of
1986 (31 U.S.C. 3801-U.S.C. 3831)
which provides for civil penalties and
assessments against persons who make,
submit, or present, or cause to be made,
submitted, or presented, false, fictitious,
or fraudulent claims or written
statements to Federal authorities or to
their agents.

(2) Proceedings under this section
will be in accordance with subpart L of
7 CFR part 1, “Procedures Related to
Administrative Hearings under the
Program Fraud Civil Remedies Act of
1986.”

(3) The Administrator of the Rural
Housing Service, or designee, is
authorized to serve as Agency Fraud
Claims Officer for the purposes of
implementing the requirements of this
subsection.

(4) Civil penalties and assessments
imposed pursuant to this section are in
addition to any other remedies that
maybe prescribed by law or imposed
under this subpart.

* * * * *

m 3. Add § 3560.464 to read as follows:

§3560.464 Civil monetary penalties.

(a) The Agency may impose a civil
monetary penalty in accordance with
this section against any individual or
entity, including its owners, officers,
general partners, limited partners, or
employees (Respondent(s), who
knowingly and materially violate, or
participate in the violation of, the
provisions of the programs covered by
this part or agreements made in
furtherance of those programs.
“Knowingly” includes having actual
knowledge of or acting with deliberate
ignorance of or reckless disregard for the
prohibitions under this part. Actions
covered include, but are not limited to:

(1) Submitting information to the
Agency that is false.

(2) Providing the Agency with false
certifications.

(3) Failing to submit information
requested by the Agency in a timely
manner.

(4) Failing to maintain the property
subject to loans or grants made under
the programs covered by this part in
good repair and condition, as
determined by the Agency.
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(5) Failing to provide management for
a project that received a loan or grant
made under this part that is acceptable
to the Agency. Such failures include,
without limitation, failure to provide
fiscal management in accordance with
Agency regulations including failure to
maintain reserve accounts and
unauthorized use of fund in such
reserve accounts, failure to handle
vacancies in accordance with Agency
regulations, and failure to handle rent
collection in accordance with Agency
regulations.

(6) Failing to comply with the
provisions of applicable civil rights
statutes and regulations.

(b) Amount. (1) Civil penalties shall
be assessed and adjusted in accordance
with 7 CFR part 3, subpart I or its
successor regulation and must be
subject to a fine per violation of not
more than the amount specified in that
subpart.

(2) In determining the amount of a
civil monetary penalty under this
section, the Agency must take into
consideration:

(i) The gravity of the offense;

(ii) Any history of prior offenses by
the Respondent (including offenses
occurring prior to the enactment of this
section);

(iii) Any injury to tenants;

(iv) Any injury to the public;

(v) Any benefits received by the
Respondent as a result of the violation;
(vi) Deterrence of future violations;
(vii) The degree of the Respondent’s

culpability; and

(viii) The Respondent’s ability to pay
the penalty, which ability shall be
presumed unless raised as an
affirmative defense or mitigating factor
by the Respondent. The ability to pay is
determined based on an assessment of
the Respondent’s resources available
both presently and prospectively from
which the Agency could ultimately
recover the total award, which may be
predicted based on historical evidence.

(3) Payment of penalties. No payment
of a penalty assessed under this section
may be made from funds provided
under any program covered by this part
or from funds of a project which serve
as security for a loan made from a
program covered by this part.

(c) Agency Official. The Administrator
of the Rural Housing Service, or
designee, (Agency Official) may initiate
a civil money penalty proceeding
against a Respondent who has
committed any of the actions referenced
in paragraph (a) of this section.

(d) Pre-penalty notice. Prior to
determining whether to issue a
complaint under paragraph (f) of this
section, the Agency Official shall issue

a written pre-penalty notice to the
Respondent. This pre-penalty notice
shall include the following:

(1) That the Rural Housing Service is
considering seeking a civil money
penalty;

(2) The specific violations alleged;

(3) The maximum civil money penalty
that may be imposed;

(4) The opportunity to reply in
writing to the Agency Official within 30
days after the date of the notice;

(5) That failure to respond with the
30-day period may result in issuance of
a complaint under paragraph (f) of this
section without consideration of any
information that the Respondent may
wish to provide;

(6) That upon receipt of the pre-
penalty notice, the Respondent is
required to preserve and maintain all
documents and data, including
electronically stored data, within
Respondent’s possession or control that
may relate to the violations alleged in
the pre-penalty notice. The Agency shall
also preserve such documents or data
upon the issuance of the pre-penalty
notice;

(7) That any response to the pre-
penalty notice shall be in a format
prescribed in the pre-penalty notice,
and shall address the factors in
subsection (a), any arguments opposing
the imposition of a civil money penalty,
and any affirmative defense or
mitigating factor concerning the
Respondent’s ability to pay the
proposed civil money penalty,
including documentary evidence to
support any of Respondent’s arguments
or defenses; and.

(8) That if a complaint is issued under
§ 3560.464(f), the Respondent may
request a hearing before an
administrative law judge. Proceedings
under this section will be in accordance
with subpart L of 7 CFR part 1.

(e) Response. (1) The response shall
be in a format prescribed in the pre-
penalty notice. The response shall
address the factors set forth in
paragraph (d) of this section and include
any arguments opposing the imposition
of a civil money penalty that the
Respondent may wish to present.

(2) In any case where Respondent
seeks to raise ability to pay as an
affirmative defense or argument in
mitigation, the Respondent shall
provide documentary evidence as part
of its response.

(f) Complaint. (1) Upon the expiration
of the 30-day response period for the
pre-penalty notice, the Agency Official
shall determine whether to seek a civil
money penalty. Such determination
shall be based upon a review of the pre-
penalty notice, the response, if any, and

the factors listed in paragraph (a)(2) of
this section.

(2) If a determination is made to seek
a civil money penalty, a complaint shall
be served upon the Respondent and
simultaneously filed with the USDA
Office of the Administrative Law Judges,
providing the following:

(i) The factual basis for the decision
to seek a penalty;

(ii) The applicable civil money
penalty statute;

(iii) The amount of penalty sought;

(iv) The right to submit a response in
writing, within 15 days of receipt of the
complaint, requesting a hearing on any
material fact in the complaint, or on the
appropriateness of the penalty sought;

(v) The address to which a response
must be sent;

(vi) That the failure to submit a
response may result in the imposition of
the penalty in the amount sought.

(3) The complaint shall be served
upon the Respondent by first class mail
or personal delivery.

(g) Response to the complaint. (1) In
any case in which the Respondent has
requested a hearing, the Respondent
shall serve upon the Agency Official
and file with the USDA Office of
Administrative Law Judges a written
answer to the complaint within 30 days
of receipt of the complaint, unless such
time is extended by the administrative
law judge for good cause. The answer
shall include the admission or denial of
each allegation of liability made in the
complaint; any defense on which the
Respondent intends to rely; any reasons
why the civil money penalty should be
less than the amount sought in the
complaint, based on the factors listed in
(a)(2); and the name, address, and
telephone number of the person who
will act as the Respondent’s
representative, if any.

(2) If no response is submitted, then
the Agency Official may file a motion
for default judgment, together with a
copy of the complaint, in accordance
with subpart L of 7 CFR part 1.

(h) Hearings under this part shall be
conducted in accordance with the
procedures applicable to hearings in
accordance with subpart L of part 1 of
title 7.

(i) Settlement of a civil money penalty
action. The Agency Official is
authorized to settle civil money penalty
actions that may be brought under this
section.

(j) Remedies for noncompliance.—(1)
Judicial intervention. If a Respondent
fails to comply with a final
determination of the Agency imposing a
civil monetary penalty, the Agency may
request the Attorney General of the
United States to bring an action in an
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appropriate District Court to obtain a
monetary judgment against the
Respondent and such other relief as may
be available. The monetary judgment
may, in the court’s discretion, include
attorney’s fees and other expenses
incurred by the United States in
connection with the action.

(2) Reviewability of determination. In
an action under this paragraph, the
validity and appropriateness of a
determination by the Agency imposing
the penalty shall not be subject to
review.

(k) Application of other remedies. A
civil money penalty may be imposed in
addition to other administrative
sanctions or any other civil remedy or
criminal penalty.

Dated: November 15, 2012.
Tammye Trevino,
Administrator, Rural Housing Service.
[FR Doc. 2012—-31712 Filed 1-3—13; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket Number EERE-2012-BT-TP-0024]
RIN 1904-AC79

Energy Conservation Program for
Consumer Products: Test Procedure
for Residential Furnaces and Boilers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information (RFI).

SUMMARY: The U.S. Department of
Energy (DOE) is initiating a rulemaking
and data collection process to consider
amendments to DOE’s test procedure for
residential furnaces and boilers.
Because DOE has recently completed a
test procedure rulemaking for the
standby mode and off mode energy
consumption of these products, the
primary focus of this rulemaking will be
on active mode operation. This
rulemaking is intended to fulfill DOE’s
statutory obligation to review its test
procedures for covered products at least
once every seven years. To inform
interested parties and to facilitate the
process, DOE has gathered data and has
identified several issues that might
warrant modifications to the currently
applicable test procedures, including
topics on which DOE is particularly
interested in receiving comment. In
overview, the issues outlined in this
document mainly concern reducing the
test burden, test conditions impacting
the annual fuel utilization efficiency

(AFUE) metric, test conditions
impacting non-AFUE efficiency
parameters, the performance test for
automatic means in boilers,
harmonization of standards, alternative
methods for furnace/boiler efficiency
determination, and scope. These topics
(and others which commenters identify)
are ones which DOE anticipates may
lead to proposed test procedure
amendments in a subsequent notice of
proposed rulemaking (NOPR). DOE
welcomes written comments from the
public on any subject related to the test
procedures for residential furnaces and
boilers, including topics not specifically
raised in this RFL

DATES: Written comments and
information are requested on or before
February 19, 2013.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2011-BT-TP-0024 and/
or RIN 1904-AC?79, by any of the
following methods:

e Email: Res-Furnaces-Boilers-2012-
TP-0024@ee.doe.gov. Include EERE—
2012-BT-TP-0024 and/or RIN 1904—
AC79 in the subject line of the message.
Submit electronic comments in
WordPerfect, Microsoft Word, PDF, or
ASCII file format, and avoid the use of
special characters or any form of
encryption.

e Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue SW.,
Washington, DC 20585— 0121.
Telephone: (202) 586—2945. If possible,
please submit all items on a compact
disc (CD), in which case it is not
necessary to include printed copies.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. Telephone:
(202) 586—2945. If possible, please
submit all items on a CD, in which case
it is not necessary to include printed
copies.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this
rulemaking. No telefacsimilies (faxes)
will be accepted. For detailed
instructions on submitting comments
and additional information on the
rulemaking process, see section III of
this document (Public Participation).

Docket: For access to the docket to
read background documents or

comments received, go to the Federal
eRulemaking Portal at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information may
be sent to Mr. Mohammed Khan, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, EE-2],
1000 Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—7892. Email:
residential furnaces_and_boilers@
ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 586—9507. Email:
Eric.Stas@hgq.doe.gov.

For information on how to submit or
review public comments, contact Ms.
Brenda Edwards, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2945. Email:
Brend.Edwards@ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Authority and Background
II. Discussion
A. Reducing Test Burden
B. Test Conditions Impacting Energy
Efficiency (AFUE) Performance
C. Test Conditions Impacting Non-AFUE
Efficiency Parameters
D. Performance Test for Automatic Means
in Boilers
E. Harmonization of Standards
F. Alternative Methods for Furnace/Boiler
Efficiency Determination
G. Scope
H. Standby Mode and Off Mode
L. Other Issues
III. Public Participation

I. Authority and Background

Title III, Part B,! of the Energy Policy
and Conservation Act of 1975 (“EPCA”
or “the Act”), Public Law 94-163 (42
U.S.C. 6291-6309, as codified) sets forth
a variety of provisions designed to
improve energy efficiency and
establishes the Energy Conservation
Program for Consumer Products Other
Than Automobiles,? including
residential furnaces and boilers. (42
U.S.C. 6291(1)—(2) and 6292(a)(5))

1This part was originally titled Part B. It was
redesignated Part A in the United States Code for
editorial reasons.

2 All references to EPCA in this document refer
to the statute as amended through the Energy
Independence and Security Act of 2007, Public Law
110-140 (Dec. 19, 2007).
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Under the Act, this program consists
essentially of four parts: (1) Testing; (2)
labeling; (3) establishing Federal energy
conservation standards; and (4)
certification and enforcement
procedures. The testing requirements
consist of test procedures that
manufacturers of covered products must
use as both the basis for certifying to
DOE that their products comply with
applicable energy conservation
standards adopted pursuant to EPCA,
and for making representations about
the efficiency of those products. (42
U.S.C. 6293(c); 42 U.S.C. 6295(s))
Similarly, DOE must use these test
procedures to determine whether the
products comply with any relevant
standards adopted under EPCA. (42
U.S.C. 6295(s))

Under 42 U.S.C. 6293, EPCA sets forth
criteria and procedures that DOE must
follow when prescribing or amending
test procedures for covered products.
EPCA provides, in relevant part, that
any test procedures prescribed or
amended under this section must be
reasonably designed to produce test
results which measure energy
efficiency, energy use, or estimated
annual operating cost of a covered
product during a representative average
use cycle or period of use, and must not
be unduly burdensome to conduct. (42
U.S.C. 6293(b)(3))

In addition, if DOE determines that a
test procedure amendment is warranted,
it must publish proposed test
procedures and offer the public an
opportunity to present oral and written
comments on them. (42 U.S.C.
6293(b)(2)) Finally, in any rulemaking to
amend a test procedure, DOE must
determine the extent to which the
proposed test procedure would alter the
product’s measured energy efficiency.
(42 U.S.C. 6293(e)(1)) If DOE determines
that the amended test procedure would
alter the measured efficiency of a
covered product, DOE must amend the
applicable energy conservation standard
accordingly. (42 U.S.C. 6293(e)(2))

Further, the Energy Independence and
Security Act of 2007 (EISA 2007)
amended EPCA to require that at least
once every 7 years, DOE must review
test procedures for all covered products
and either amend the test procedures (if
the Secretary determines that amended
test procedures would more accurately
or fully comply with the requirements
of 42 U.S.C. 6293(b)(3)) or publish
notice in the Federal Register of any
determination not to amend a test
procedure. (42 U.S.C. 6293(b)(1)(A))
Under this requirement, DOE must
review the test procedures for the
various types of residential furnace and
boiler products not later than December

19, 2014 (i.e., 7 years after the
enactment of EISA 2007). Thus, the final
rule resulting from this rulemaking will
satisfy the requirement to review the
test procedures for furnaces and boilers
within seven years of the enactment of
EPCA.

DOE'’s test procedure for residential
furnaces and boilers is found at 10 CFR
430.23(n) and 10 CFR part 430, subpart
B, appendix N, Uniform Test Method for
Measuring the Energy Consumption of
Furnaces and Boilers. DOE established
its test procedures for furnaces and
boilers in a final rule published in the
Federal Register on May 12, 1997. 62
FR 26140. This procedure establishes a
means for determining annual energy
efficiency (AFUE) and annual energy
consumption of gas-fired, oil-fired, and
electric furnaces and boilers.

In addition to the test procedure
review provision discussed above, EISA
2007 also amended EPCA to require
DOE to amend its test procedures for all
covered products to include
measurement of standby mode and off
mode energy consumption. (42 U.S.C.
6295(gg)(2)(A)) Consequently, DOE
amended its test procedures for
residential furnaces and boilers to
include provisions for measuring the
standby mode and off mode energy
consumption of those products. DOE
published a final rule in the Federal
Register on October 20, 2010, which
updated the DOE test procedures for
residential furnaces and boilers to
address the standby mode and off mode
test procedure requirements under
EPCA. 75 FR 64621. Since that time,
DOE published a notice of proposed
rulemaking (NOPR) in the Federal
Register on September 13, 2011, which
calls for the use of the second edition of
International Electrotechnical
Commission (IEC) Standard 62301,
“Household Electrical Appliances—
Measurement of standby power,” in lieu
of the first edition incorporated by
reference in the earlier final rule, as well
as providing guidance on rounding and
sampling. 76 FR 56339. On December
31, 2012, DOE published in the Federal
Register its second test procedure final
rule for furnaces and boilers related to
standby mode and off mode, which
incorporated by reference IEC Standards
62301 (Second Edition) and provided
related rounding and sampling
guidance. However, that rulemaking
was limited to test procedure updates to
address the above-referenced standby
mode and off mode requirements, and
consequently, it has not considered
several other potential non-standby
mode/off mode issues in DOE’s existing
test procedures for residential furnaces
and boilers which DOE plans to address

in this rulemaking. The potential issues
that DOE has preliminarily identified
and plans to address in this rulemaking
are discussed in detail below in section
II of this RFL

In support of its test procedure
rulemaking, DOE conducts in-depth
technical analyses of publicly-available
test standards and other relevant
information. DOE continually seeks data
and public input to improve its testing
methodologies to more accurately reflect
consumer use and to produce repeatable
results. In general, DOE is requesting
comment and supporting data regarding
representative and repeatable methods
for measuring the energy use of
residential furnaces and boilers.
Additionally, DOE seeks comment and
information on the specific topics
below.

II. Discussion

A. Reducing Test Burden

DOE plans to identify available
opportunities to potentially reduce
testing burden by simplifying
appropriate parts of the residential
furnaces and boilers test procedure.
Knowledge of a unit’s physical
characteristics may make it possible to
reliably predict certain performance
parameters without conducting testing.
If so, replacing certain burdensome tests
with default factors could significantly
reduce the testing burden (time to
conduct a test or cost of testing) without
sacrificing the validity of the test
results. Of course, manufacturers would
retain the option to conduct actual
testing, rather than rely on default
values.

DOE plans to also reassess existing
default factors in the test procedure,
many of which were created years ago
and might no longer be relevant for
some of today’s product designs. For
example, the existing off-cycle draft
factor for flue gas flow (Dr) default value
of 0.4 for induced draft products was
established for clamshell heat
exchangers intended for use in gravity
vented units. Today’s products are
designed with more restrictive heat
exchangers (tubes and small formed
sections) and are likely to result in draft
factors less than 0.4. Regarding default
factors, DOE requests input and
comments on:

(1) Defining default draft factors 3 for
each product with different physical
characteristics;

3Identified default draft factors in DOE’s
residential furnaces and boilers test procedure
include the off-cycle draft factor for flue gas flow
(Dr), the off-cycle draft factor for stack gas flow (Ds),
the off-cycle draft factor for stack gas flow without
a stack damper (Ds©), and the power burner draft
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(2) Defining default jacket loss ¢
factors for each product type;

(3) The appropriateness of replacing
the “heat up”” and ““‘cool down” tests
with default seasonal factors to account
for the year-round performance of the
equipment. If so, should these factors be
based on physical characteristics of the
equipment being evaluated, and should
the use of default factors be optional or
mandatory? Also, DOE is requesting
data about the effect of the heat up and
cool down test result measurements on
AFUE calculation, the range and
repeatability of the test results, and the
degree to which such results are
correlated with physical attributes of the
tested product.

(4) Simplifying the calculation
procedure for determining the burner
cycling and draft losses used to compute
seasonal efficiency without losing
important insight about a product’s
relative energy performance; and

(5) Other default values that need
updating or parameters currently
measured that could be replaced with
default values.

B. Test Conditions Impacting Energy
Efficiency (AFUE) Performance

DOE is interested in receiving
comments about improving the test
procedure’s effectiveness in quantifying
energy efficiency performance under
typical field conditions. DOE has
identified opportunities to reduce
variability, eliminate ambiguity, and
address discrepancies between the test
procedure and actual field conditions.
On this topic, DOE seeks input on the
following issues:

(1) The DOE test procedure
incorporates by reference the American
Society of Heating, Refrigerating and
Air-Conditioning Engineers (ASHRAE)
Standard 103-1993.5 In 2007, ASHRAE
published a revised version of Standard
103 (ASHRAE Standard 103-2007),
which was updated to reflect
improvements and changes in
equipment design that were not
adequately covered by the previous

factor (Dp). Dy is the ratio of gas mass flow rate
through the flue during the off-cycle to the gas mass
flow rate through the flue during the on-cycle at
identical temperatures. Dp is the ratio of the rate of
flue gas mass flow through the furnace during the
off-period to the rate of flue gas mass flow through
the furnace during the on-period.

4Identified default jacket loss factors in DOE’s
residential furnaces and boilers test procedure
include jacket loss factor (C;) and jacket loss (Ly),
which measure the losses resulting from heat
escaping the furnace or boiler jacket.

5 American Society of Heating Refrigerating and
Air-Conditioning Engineers Inc., ASHRAE
Standard: Method of Testing for Annual Fuel
Utilization Efficiency of Residential Central
Furnaces and Boilers (1993) Report No. ANSI/
ASHRAE 103-1993.

version of the standard. In particular,
attention was given to the modern
classes of two-stage and modulating
equipment that have come on the
market, as well as equipment whose
performance is affected by post purge of
the combustion chamber. Greater
understanding and clarity regarding
energy losses were also incorporated
into the updated ASHRAE standard.
Finally, changes in nomenclature and
definitions were included to clarify
meaning within the standard, a need
reflected by questions and issues posed
to ASHRAE committee members over
the past 10 years. Furthermore,
editorially, the errata from the previous
version were incorporated into this
version. DOE plans on updating its
references to the current ASHRAE
Standard 103—2007 ¢ and seeks
comments on which sections of
ASHRAE 103-2007 should be included
in the DOE test procedure.

(2) DOE plans to review the tolerance
ranges for measuring important
variables such as fuel calorific value,
weight of condensate, water flow and
temperature, voltage, and flue gas
composition. DOE seeks comment as to
whether the existing tolerance ranges for
measuring variables in the test
procedure are acceptable or whether
DOE should define different methods of
measuring and recording such variables.

(3) DOE plans to review the statistical
variability encountered during testing in
important variables such as firing rate,
heating media temperatures and flow
rates, and ambient air temperature. For
example, the firing rate is generally to
be set and held to within £2% of the
nameplate rating. DOE seeks comment
regarding whether this range should be
narrowed.

(4) Room ambient air temperatures are
currently allowed to vary widely. Under
the DOE test procedure, the room
temperature is allowed to be between 65
°F and 100 °F, except for condensing
furnaces and boilers, where the room
temperature shall not exceed 85 °F. DOE
plans to review whether it is
appropriate to tighten the allowable
room air temperature range. DOE seeks
comment as to whether it should tighten
the allowable room air temperature
range.

(5) Currently, a minimum draft factor
of 0.05 can be applied to products with
restricted flueways without providing a
list of qualifications or instructions as to
how to verify that the units are designed

6 American Society of Heating Refrigerating and
Air-Conditioning Engineers Inc., ASHRAE
Standard: Method of Testing for Annual Fuel
Utilization Efficiency of Residential Central
Furnaces and Boilers (2007) Report No. ANSI/
ASHRAE 103-2007.

with no measurable airflow through the
combustion chamber and heat
exchanger during the burner off-period.
DOE seeks comment as to whether and
under what conditions, a minimum
draft factor should be used for products
with restricted flueways and how the
conditions could be verified if questions
arose.

(6) DOE requires all non-weatherized
boilers to be rated as indoor equipment
(see 10 CFR part 430, subpart B,
appendix N, section 10.1). This implies
that direct vent boilers that would
normally meet the definition of System
9 or System 10 should instead be
defined as one of the other System
numbers.” DOE plans to review whether
it is appropriate for direct vent boilers
to be calculated according to System 3
or alternatively according to System 9 or
10, but with jacket losses excluded (i.e.,
L,=0). DOE seeks input regarding how
direct vent boilers should be tested.

(7) DOE plans to review the current
value of the oversize factor8 (0.7) to
investigate whether current field
installations can be better
approximated, for both furnaces and
boilers. DOE seeks comment regarding
an appropriate value for the oversize
factor.

(8) Currently, the DOE test procedure
provides that water supply temperature
must be between 120 °F and 124 °F for
non-condensing hot water boilers and
120 °F (+2 °F) for condensing hot water
boilers. DOE plans to review the value
for the water supply temperature for
non-condensing and condensing boilers.
DOE seeks comment on the appropriate
water supply temperature for measuring
the performance of non-condensing and
condensing boilers. Should DOE change
the water temperatures for condensing
boilers to reflect the lower temperatures
encountered in low-temperature radiant
installations?

(9) The current DOE test procedure
does not specify that the tested
equipment is set up according to

7 System numbers are used in the ASHRAE 103
test procedure to categorize the different types of
furnaces and boilers to be tested. “System 9” or
“System10” refer to furnaces or boilers that are
outdoor, direct vent, or isolated combustion
systems. “System 3" refers to furnaces or boilers
that can use indoor combustion air and have direct
exhaust.

8 “Oversize factor” accounts for the national
average oversizing of equipment that occurs when
a heating equipment is sized to satisfy more than
the heating load of the household. This is typically
done to size the equipment so that it is able to
satisfy the days in which the house heating
requirements might be exceeded and/or to take into
account uncertainties regarding house heating load.
For example, a 0.7 oversize factor is equivalent to
30-percent oversizing of the heating equipment (in
other words, 30 percent greater input capacity than
is required).



678

Federal Register/Vol. 78, No. 3/Friday, January 4, 2013/Proposed Rules

recommended field settings as defined
in the product’s installation and
operation manual. This potentially
allows the unit to be tested under
conditions that are different from the
field or may not be recommended for
safety reasons. Examples of such test
conditions include a different flue CO,
percentage or reduced input rate from
the recommended field settings. DOE
plans to review the use of manufacturer-
recommended values in testing, such as
the minimum firing rate for testing a
unit equipped with manually-adjustable
controls (see ASHRAE 103—-2007,
section 8.4.1.1.2) and target flue gas CO,
levels. Should DOE change the test
procedure to specify that the tested
equipment is set up according to
recommended field settings as defined
in the product’s installation and
operation manual?

(10) AFUE ratings are typically
reported in manufacturer product
literature and on directories of certified
products to the nearest 0.1, but this is
neither specified in the DOE test
procedure nor explicitly required by the
Federal Trade Commission (FTC).
Instead, DOE’s test procedure specifies
that the AFUE rating should be rounded
to the nearest whole percentage point
(see 10 CFR 430.23(n)(2)). DOE plans to
specify the requisite number of
significant digits as part of this test
procedure rulemaking. DOE solicits
input on how much precision is
statistically possible.

(11) Vent stack requirements differ
between ANSI Z21.13 9 or ANSI
721.47 10 and the DOE test procedure.
DOE plans to review the difference in
efficiency rating attributable to the
differences in vent stack configuration
between the DOE test procedure and
ANSI Z21.13 or ANSI Z21.47. DOE
seeks comment on whether it should
consider adopting the same vent stack
requirements as set forth in ANSI
721.13 or ANSI Z21.47.

C. Test Conditions Impacting Non-AFUE
Efficiency Parameters

DOE plans to improve the ability of
the test procedure to measure non-
AFUE energy efficiency parameters
under typical field conditions.
Regarding this topic, DOE seeks input
on:

9 American National Standards Institute,
American National Standard/CSA Standard for
Gas-Fired Low Pressure Steam and Hot Water
Boilers (2010) Report No. ANSI Z21.13-2010, CSA
4.9-2010.

10 American National Standards Institute,
American National Standard/CSA Standard for
Gas-Fired Central Furnaces (2006) Report No. ANSI
7.21.47-2006, CSA 2.3-2006.

(1) The boiler test procedure measures
only the power supplied to the power
burner motor, the ignition device, and
the circulating pump (see 10 CFR part
430, subpart B, appendix N, section
10.2.1). Some boilers are equipped with
an internal pump used to maintain a
minimum flow rate through the heat
exchanger that does not function as a
system circulating pump. DOE seeks
comment on whether the boiler average
annual auxiliary electrical energy
consumption (Eg) calculations should
include one system circulating pump
and an additional pump (if present) that
circulates water during the operation of
the burner.

(2) Modulating power burners are
often equipped with variable speed
motors. The efficiency of the motor/
blower combination changes with the
firing rate. The same may be true for
circulating pumps. Currently, DOE’s test
procedure assumes a fixed motor
efficiency. For equipment with
modulating power burners, using a fixed
motor efficiency would produce
inaccurate electricity consumption
estimates, since the motor efficiency
varies at the different firing rates. DOE
plans to incorporate a method for part-
load efficiency into its electricity
consumption calculations for
modulating equipment. DOE requests
input regarding the appropriateness of
incorporating a method for part-load
efficiency into its electricity
consumption calculations and input on
what method DOE should use.

(3) The current DOE test procedure
includes power consumed by the
ignition device, circulating pump, and
power burner motors, but it ignores
other devices that use power during the
active mode (e.g., gas valve and safety
and operating controls). DOE plans to
consider including any electrical power
consumption not already measured
during the active mode. DOE seeks
comment regarding how to address any
electrical power consumption not
already measured during the active
mode.

(4) Historical energy use data show
that national average house heating
loads have been changing because of
increased household square footage,
improved building shell efficiency,
changes in the distribution of where this
equipment is installed, and changes in
average weather conditions. DOE plans
to review the parameters to calculate the
burner operating hours in section 10.2.1
of the DOE test procedure (i.e., national
average heating load hours and the
adjustment factor). DOE seeks comment
regarding what national average values
should be used to calculate burner
operating hours.

D. Performance Test for Automatic
Means in Boilers

In 2008, DOE published a technical
amendment to the 2007 furnace and
boiler final rule (72 FR 65136 (Nov. 19,
2007)) to add a number of design
requirements set forth in EISA 2007. 73
FR 43611 (July 28, 2008). These
requirements prohibit constant-burning
pilot lights for gas-fired hot water
boilers and gas-fired steam boilers, and
require an automatic means for
adjusting the water temperature for gas-
fired hot water boilers, oil-fired hot
water boilers, and electric hot water
boilers. The automatic means for
adjusting water temperature must
automatically adjust the temperature of
the water supplied by the boiler to
ensure that an incremental change in
inferred heat load produces a
corresponding incremental change in
the temperature of water supplied.

While these requirements do not
impact the AFUE rating, DOE is
considering including in this test
procedure a performance test to
demonstrate that the “automatic means”
functions as required. While this test
would not need to be performed by
manufacturers to certify compliance
with the existing design standards, DOE
would use this test to verify compliance
with the design standards should a
question of compliance arise. DOE
invites input on:

(1) Any principles or tests currently
used, or being considered for use, to
qualify the operation of the automatic
means.

(2) Required inputs and types of
technologies needed to project changes
in demand and the relationships
between these inputs/technologies and
supply temperature or pump/burner
operation.

(3) Suggestions about the
measurements that should be included
in the test.

E. Harmonization of Standards

DOE invites input on other national or
international test procedures commonly
used to rate residential furnace and
boiler energy efficiency, including the
advantages and disadvantages of those
test procedures compared to the current
DOE test procedure. In particular, DOE
seeks input on:

(1) Differences in efficiency
performance caused by differences in
minimum static pressure requirements
in ASHRAE 103-2007 11 (Table IV)

11 American Society of Heating Refrigerating and
Air-Conditioning Engineers Inc., ASHRAE
Standard: Method of Testing for Annual Fuel
Utilization Efficiency of Residential Central
Furnaces and Boilers (2007) Report No. ANSI/
ASHRAE 103-2007.
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compared to DOE’s proposed furnace
fan test procedure,?2 and drawbacks or
advantages associated with harmonizing
the requirements.

(2) Any other national or international
test procedures that could be considered
for this cycle of test procedure
amendments.

F. Alternative Methods for Furnace/
Boiler Efficiency Determination

DOE is aware of alternative methods
to measure the heating efficiency
(AFUE) of residential furnaces and
boilers. In particular, DOE seeks input
on:

(1) Procedure developed by
Brookhaven National Laboratory that
uses linear input/output, a relationship
between fuel input and heat output that
can be used to determine the efficiency
of residential boilers.13

(2) Any other methods that could be
considered for this test procedure
update.

G. Scope

A combination space-heating and
water-heating appliance is defined in
the applicable industry test standard as
a unit that is designed to provide space
heating and water heating from a single
primary energy source.# The two major
types of combination appliances are: (1)
Boiler/tankless coil or boiler/indirect
tank combination units, whose primary
function is space heating, and (2) water
heater/fan-coil combination units,
whose primary function is domestic
water heating. Currently, there is no
DOE test procedure for determining the
combined efficiency of the combination
products that can be used to supply
domestic hot water in addition to its
space-heating function. However, there
are DOE test procedures for the
individual components (boiler or water
heater) of a combined appliance which
provides for testing and efficiency
ratings for the primary function—space
heating or domestic water heating.

DOE’s test procedure for residential
furnace and boilers, which is set forth
at 10 CFR 430.23(n) and 10 CFR part
430, subpart B, appendix N, addresses
central gas-fired, electric, and oil-fired
furnaces with inputs less than 225,000
Btu/h and gas-fired, electric, and oil-
fired boilers with inputs less than
300,000 Btu/h. DOE’s test procedure for

12 See 77 FR 28674 (May 15, 2012).

13 Butcher, Thomas, Technical Note: Performance
of Combination Hydronic Systems, ASHRAE
Journal (December 2011).

14 American Society of Heating Refrigerating and
Air Conditioning Engineers, ANSI/ASHRAE 124—
2007: Methods of Testing for Rating Combination
Space-Heating and Water-Heating Appliances
(2007).

residential water heaters, which is set
forth at 10 CFR 430.23(e) and 10 CFR
part 430, subpart B, appendix E,
addresses gas-fired, electric, and oil-
fired storage-type water heaters with
storage greater than 20 gallons and gas-
fired and electric instantaneous-type
water heaters with storage volume less
than 2 gallons. ASHRAE has an existing
test procedure, ANSI/ASHRAE 124—
2007 (Methods of Testing for Rating
Combination Space-Heating and Water-
Heating Appliances), which provides a
method of test to rate the performance
of a combination space-heating and
water-heating appliance.?5 For this
rulemaking, DOE is considering an
expansion of the scope of the test
procedure to include definitions and
test methods for these types of
combination products. DOE seeks
comment on:

(1) What types of combination
equipment are there in this market?

(2) How should DOE address the
measurement of energy use by such
combined products (keeping in mind
the potential for active mode, standby
mode, and off mode operation)?

H. Standby Mode and Off Mode

On December 31, 2012, DOE
published a test procedure final rule in
the Federal Register for furnaces and
boilers related to standby mode and off
mode energy consumption. However,
given the broad scope of this 7-year-
lookback test procedure rulemaking,
comments are also welcome on DOE’s
test procedure provisions for
determining standby mode and off mode
energy use.

I. Other Issues

DOE seeks comments on other
relevant issues that would affect the test
procedures for residential furnaces and
boilers. Although DOE has attempted to
identify those portions of the test
procedure where it believes
amendments may be warranted,
interested parties are welcome to
provide comments on any aspect of the
test procedure, including updates of
referenced standards, as part of this
comprehensive 7-year-review process.

III. Public Participation

DOE invites all interested parties to
submit in writing by February 19, 2013,
comments and information on matters
addressed in this notice and on other
matters relevant to DOE’s consideration

15 American Society of Heating Refrigerating and
Air Conditioning Engineers, ANSI/ASHRAE 124-
2007: Methods of Testing for Rating Combination
Space-Heating and Water-Heating Appliances
(2007).

of amended test procedures for
residential furnaces and boilers.

After the close of the comment period,
DOE will begin collecting data,
conducting the analyses, and reviewing
the public comments. These actions will
be taken to aid in the development of a
test procedure NOPR for residential
furnaces and boilers.

DOE considers public participation to
be a very important part of the process
for developing test procedures. DOE
actively encourages the participation
and interaction of the public during the
comment period at each stage of the
rulemaking process. Interactions with
and between members of the public
provide a balanced discussion of the
issues and assist DOE in the rulemaking
process. Anyone who wishes to be
added to the DOE mailing list to receive
future notices and information about
this rulemaking should contact Ms.
Brenda Edwards at (202) 586—2945, or
via email at
Brenda.Edwards@ee.doe.gov.

Issued in Washington, DC, on December
28, 2012.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2012—-31700 Filed 1-3-13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 2 and 380
[Docket No. RM12-11-000]

Revisions to the Auxiliary Installations,
Replacement Facilities, and Siting and
Maintenance Regulations

AGENCY: Federal Energy Regulatory
Commission, DOE.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Natural Gas Act (NGA)
requires that prior to the construction or
extension of any natural gas facilities,
the Federal Energy Regulatory
Commission (Commission) must issue a
certificate that authorizes a natural gas
company to undertake the proposed
activity. However, under the
Commission’s regulations, the
construction of auxiliary installations or
replacement facilities, while subject to
the Commission’s NGA jurisdiction, are
not treated as the construction or
extension of facilities, and thus do not
require certificate authorization. The
Commission proposes to revise its
regulations to clarify that all activities
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related to the construction of auxiliary
installations and replacement facilities
must take place within a company’s
certificated right-of-way using
previously approved work spaces. In
addition, the Commission proposes to
add landowner notification
requirements for auxiliary installations,
replacement facilities, and other
jurisdictional activities performed
within the right-of-way.

DATES: Comments are due March 5,
2013.

ADDRESSES: Comments, identified by
docket number, may be filed in the
following ways:

e Electronic Filing through: http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery: Those unable
to file electronically may mail or hand-
deliver comments to: Federal Energy
Regulatory Commission, Secretary of the
Commission, 888 First Street NE.,
Washington, DC 20426.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Comment Procedures Section of
this document.

FOR FURTHER INFORMATION CONTACT:
Katherine Liberty, Office of the General
Counsel, Federal Energy Regulatory

Commission, 888 First Street NE.,

Washington, DC 20426, (202) 502—

6491, katherine.liberty@ferc.gov;
Gordon Wagner, Office of the General

Counsel, Federal Energy Regulatory

Commission, 888 First Street NE.,

Washington, DC 20426, (202) 502—

8947, gordon.wagner@ferc.gov;
Douglas Sipe, Office of Energy Projects,

Federal Energy Regulatory

Commission, 888 First Street NE.,

Washington, DC 20426, (202) 502—

8837, douglas.sipe@ferc.gov;

Howard Wheeler, Office of Energy
Projects, Federal Energy Regulatory
Commission, 888 First Street NE.,
Washington, DC 20426, (202) 502—
8688, howard.wheeler@ferc.gov.

SUPPLEMENTARY INFORMATION:
141 FERC 161,228

December 20, 2012.

1. On April 2, 2012, the Interstate
Natural Gas Association of America
(INGAA) requested clarification of
section 2.55 of the Commission’s
regulations,? which defines facilities
that may be added, altered, or replaced
under a company’s existing Natural Gas
Act (NGA) section 7(c) certificate

118 CFR 2.55 (2012).

authorization, without the need for any
additional authorization.2 INGAA states
that in discussions with pipelines and
in industry meetings, Commission staff
has expressed the position that under
section 2.55(a), in undertaking auxiliary
installations, companies must stay
within their existing rights-of-way, with
construction activities limited to the
work space that was previously used.
INGAA disagrees with this restriction,
arguing that in the past, auxiliary
installation activities have not been
constrained in this way; therefore, to
now impose right-of-way and work
space constraints would amount to
rulemaking without the opportunity for
notice and comment, contrary to the
requirements of the Administrative
Procedure Act (APA).3 Pursuant to
section 385.207(a)(4) of the
Commission’s Rules of Practice and
Procedure, INGAA requests the
Commission affirm that no right-of-way
or work space limitations apply to
auxiliary installations under section
2.55(a).

I. Background

2. Section 7(c)(1)(A) of the NGA
requires a natural gas company to have
certificate authorization for the
“construction or extension of any
facilities.”” 4 In order to “avoid the filing
and consideration of unnecessary
applications for certificates,” 5 section
2.55 of the Commission’s regulations
establishes that for the purposes of NGA
section 7(c), “the word facilities as used
therein shall be interpreted to exclude”
auxiliary installations and replacement
facilities.® Thus, although auxiliary
installations and replacement facilities
remain subject to the Commission’s
NGA jurisdiction, they do not require
section 7(c) certificate authorization.
Section 2.55 was implemented to reduce
the burden that would otherwise be
imposed on companies and the
Commission by requiring a full, formal
case-specific section 7 proceeding for
minor, routine modifications to an
existing or proposed interstate
transportation system.”

20n May 2, 2012, MidAmerican Energy Pipeline
Group (which includes Kern River Gas
Transmission Company and Northern Natural Gas
Company) filed a motion to intervene and
comments in support of INGAA’s petition.

35 U.S.C. 553 (2006).

415 U.S.C. 7171(c)(1)(A) (2006).

5 Filing of Applications for Certificates of Public
Convenience and Necessity, Notice of Proposed
Rulemaking, 13 FR 6253, at 6254 (October 23,
1948).

618 CFR 2.55 (2012).

7 Section 2.55 went into effect in 1948, prior to
(and presaging) the Commission’s blanket certificate
program, which went into effect in 1982.

3. Section 2.55(a) excludes facilities
which are “merely auxiliary or
appurtenant to an authorized or
proposed pipeline transmission system”
and are installed “only for the purpose
of obtaining more efficient or more
economical operation of the authorized
or proposed transmission facilities,”
such as “[v]alves; drips; pig launchers/
receivers; yard and station piping;
cathodic protection equipment; gas
cleaning, cooling and dehydration
equipment; residual refining equipment;
water pumping, treatment and cooling
equipment; electrical and
communication equipment; and
buildings.”

4. Originally, natural gas companies
were not required to notify the
Commission in advance of constructing
auxiliary installations. However, in
1999 the Commission expressed the
concern that adding auxiliary facilities
to an authorized, but not yet completed
project, without notifying the
Commission of the auxiliary facilities,
would not afford the Commission the
opportunity to assess the auxiliary
facilities’ environmental impacts,
impacts which, when combined with
the impacts of the authorized facilities,
could potentially alter the Commission’s
conclusions regarding the overall
environmental impact of the pending
project. As a result, Order No. 603 8
revised section 2.55(a)(2) to require that
any natural gas company constructing
auxiliary installations on or at the same
time as the construction of a certificated
project must provide a description of
the auxiliary facility and its location to
the Commission 30 days in advance of
its installation.® Likewise, if any natural
gas company plans to construct an
auxiliary facility in conjunction with a
proposed project, the auxiliary facility
must be described in the application’s
environmental report, as required by
section 380.12 of the Commission’s
regulations, or in a supplemental filing
while the application is pending.1° The
Commission explained these advance
notification requirements are necessary
because certain aboveground auxiliary
installations involve substantially
different environmental impacts than a

8 Revision of Existing Regulations Under Part 157
and Related Sections of the Commission’s
Regulations Under the Natural Gas Act, Order No.
603, 64 FR 26572, at 26574 (May 14, 1999), FERC
Stats. & Regs., Regulations Preambles July 1996—
December 2000 931,073 (1999), order on reh’g,
Order No. 603—A, 64 FR 54522 (October 7, 1999),
FERC Stats. & Regs., Regulations Preambles July
1996—December 2000 {31,081 (1999), order on
reh’g, Order No. 603-B, 65 FR 11462 (March 3,
2000), FERC Stats. & Regs., Regulations Preambles
July 1996-December 2000 {61,094 (2000).

9 See 18 CFR 2.55(a)(2)(ii) (2012).

10 See 18 CFR 2.55(a)(2)(iii) (2012).
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pipeline or storage facility, and these
different impacts could be of concern to
affected landowners and the
Commission.?

5. Section 2.55(b) permits natural gas
companies to replace physically
deteriorated or obsolete facilities,
including replacing existing facilities
that have or will soon be physically
deteriorated or obsolete, so long as the
replacement will not result in a
reduction or abandonment of service
and will have a substantially equivalent
designed delivery capacity.12 Larger
replacements require that a description
of the project be submitted to the
Commission 30 days in advance of
initiating construction, while smaller
replacements may go forward without
any advance notice.13 Such
replacements may go forward without
case-specific or blanket certificate
authorization.

6. In Order No. 603, the Commission
specified that all replacement facilities
must be constructed in the certificated
right-of-way using the same temporary
work space that was used to construct
the existing facilities.?* The
Commission reasoned that section
2.55(b) replacements “should only
involve basic maintenance or repair to
relatively minor facilities,” where it has
been determined that no significant
impact to the environment would
occur.?> The Commission suggested that
if a natural gas company wanted to use
land outside of the original right-of-way,
it rely on its blanket certificate authority
to do so.16

IL. Proposed Regulatory Revisions

7. As discussed in more detail below,
in response to the concerns expressed
by INGAA in its petition, the
Commission now proposes to revise
section 2.55(a) covering auxiliary
installations to clarify that auxiliary
facilities must be located within the
certificated permanent right-of-way or
authorized facility site and must use the
same temporary work space that was

11 Revisions to Regulations Governing NGPA
Section 311 Construction and the Replacement of
Facilities, Order No. 544, 57 FR 46487 (October 9,
1992), FERC Stats. & Regs., Regulations Preambles
January 1991—June 1996 31,951 (1992), order on
reh’g, Order No. 544—A, 58 FR 57730 (October 27,
1993), FERC Stats. & Regs., Regulations Preambles
January 1991—June 1996 930,983 (1993).

1218 CFR 2.55(b) (2012).

13 Of course all jurisdictional activities—whether
subject to section 2.55 or section 7(c)—are subject
to all other applicable federal, state, and local
requirements.

14 Order No. 603, FERC Stats. & Regs. 131,073, 64
FR 26572 at 26574-76 and 18 CFR 2.55(b) (2012).

15 Order No. 603—A, FERC Stats. & Regs. 131,081,
64 FR 54522 at 54524.

16 Order No. 603, FERC Stats. & Regs. 31,073, 64
FR 26572 at 26580.

used to construct the existing facilities.
This is consistent with the
Commission’s 2.55(b) provisions (as
adopted in Order No. 603), which
specify that replacement facilities “will
be located in the same right-of-way or
on the same site as the facilities being
replaced, and will be constructed using
the temporary work space used to
construct the original facility.” 17 In
restricting section 2.55 activities to the
right-of-way and work space authorized
in conjunction with the existing
facilities, we are doing no more than
reiterating that the limitations imposed
by the Commission in approving the
facilities continue to apply to auxiliary
and replacement activities associated
with those facilities. This ensures that
the environmental and landowner
impacts attributable to auxiliary and
replacement activities conducted under
this regulation without prior
Commission authorization remain
within the scope of impacts studied and
addressed in our review and
authorization of the underlying
facilities.

8. With respect to this section
2.55(b)(1)(ii) requirement, we propose to
substitute “existing facility”” for
“original facility.” We do so in the
recognition that over time, the original
facility may have undergone
modifications, such as auxiliary
installations, replacements, or
emergency repairs. More significant
modifications to an original facility may
have been undertaken pursuant to
blanket certificate authority, in
particular where a company has relied
on our Part 157, Subpart F, provisions
to establish a new permanent right-of-
way and new temporary work spaces.
Further, we note that this proposed
change will render existing section
2.55(b)(1)(ii) consistent with existing
section 2.55(a)(2)(i) and section
2.55(b)(1) and proposed section
2.55(a)(1)(i), all of which refer to
“existing” rather than “original”
facilities.

1718 CFR 2.55(b)(1)(ii) (2012). See also Arkla
Energy Resources Company, 67 FERC { 61,173, at
61,516 (1994) (Arkla), in which the Commission,
prior to Order No. 603’s revision of the 2.55(b)(1)(ii)
regulations to specify that replacement facilities
must be in the same right-of-way, explained that
although the then-applicable regulations and case
law did not explicitly restrict replacement facilities
to the existing right-of-way:

[R]eplacement facilities must be constructed
within the existing right-of-way. The reason is
simple. The authority to replace a facility and to
establish a right-of-way should be limited by the
terms and locations delineated in the original
construction certificate. Thus, a certificate holder
that later establishes a new right-of-way for
purposes of [a section 2.55(b)] replacement engages
in an unauthorized activity which is outside the
parameters of the original certificate order.

9. Commission staff has also received
numerous requests from landowners,
asking that companies be required to
notify landowners prior to entering and
undertaking activities on their property.
In response, the Commission proposes
to add a landowner notification
requirement for construction activities
conducted under section 2.55 for
auxiliary installations and replacement
facilities, as well as for any
jurisdictional activities undertaken to
meet the siting and maintenance
requirements of section 380.15 of the
Commission’s regulations. To guarantee
that landowners are notified in advance
of any construction or maintenance
activity planned for their property,
under proposed sections 2.55(c) and
380.15(c), natural gas companies will
have to notify affected landowners at
least 10 days prior to commencing any
such activity.

A. Clarifying and Updating Regulations
To Conform to Commission Practice and
Policy

1. Comments

10. INGAA contends that during
discussions with natural gas companies
and in industry meetings, Commission
staff has stated that under section
2.55(a), auxiliary installations are
limited to activities that take place
within existing rights-of-way where the
original work space is used. INGAA
maintains that Commission staft’s
position substantially changes the
meaning of section 2.55(a), as it would
subject auxiliary installations to the
same right-of-way and work space
requirements that apply to replacement
facilities under section 2.55(b)(ii).
INGAA stresses that section 2.55(a) does
not have similar right-of-way and work
space constraints.

11. INGAA argues that, historically,
section 2.55(a) auxiliary installations
and section 2.55(b) replacement
facilities have received different
treatment.’®8 INGAA states that auxiliary
installations traditionally have not been
limited to existing rights-of-way or
original work spaces. INGAA notes that

18INGAA sites to two letters from Commission
staff, one stating that replacement facilities outside
of the right-of-way must be initiated under a case-
specific NGA section 7 certificate proceeding, and
the other stating that auxiliary installations
constructed outside of the existing right-of-way do
not need additional Commission authorization. See
INGAA’s April 2, 2012 filing at nn. 18 &19. While
Commission staff appropriately stated that
replacement facility construction cannot occur
outside of the existing right-of-way or previously
used work space, staff was incorrect in stating that
auxiliary installations outside of the right-of-way
are permissible.



682

Federal Register/Vol. 78, No. 3/Friday, January 4, 2013/Proposed Rules

while Order No. 603 19 specifically
stated that replacement facilities must
be constructed within the existing right-
of-way, the Commission was silent on
applying that same requirement to
auxiliary installations.

12. INGAA states that under
Commission staff’s current position, an
auxiliary facility, no matter how small
and environmentally insignificant,
which would extend beyond the
existing right-of-way or original work
space would require NGA section 7(c)
certificate authorization. INGAA
contrasts this with a replacement project
that no matter how large and
environmentally adverse, could proceed
under blanket certificate authority,
provided it meets the Part 157, Subpart
F, regulatory requirements. INGAA
characterizes this treatment as
nonsensical. By adding a right-of-way or
work space limitation to section 2.55(a)
auxiliary installations, INGAA contends
the Commission would be imposing a
substantial burden on companies
seeking to maintain their jurisdictional
facilities and services.

2. Commission Response

13. Section 2.55 permits natural gas
companies to make certain routine
modifications and additions to their
jurisdictional facilities without the need
to invoke case-specific or blanket
section 7(c) certificate authorization.
However, as the Commission has
previously stated, “[alcquiring
additional land for construction
activities is a section 7 activity and,
therefore, does not qualify for the
section 2.55 exemption.” 20
Consequently, the Commission proposes
to amend section 2.55(a) to clarify that
auxiliary installations must be
constructed within the certificated
permanent right-of-way or authorized
facility site and must use the same
temporary work space used to construct
the existing facility.

14. All section 2.55 facilities are fully
jurisdictional. Because the originally
certificated facilities had undergone an
environmental review, the Commission
determined there was no need to subject
the comparatively minor modifications
to these facilities permitted under
section 2.55 to the same scrutiny.2?

19Order No. 603, FERC Stats. & Regs. 131,073, 64
FR 26572 at 26575.

20 See Landowner Notification, Expanded
Categorical Exclusions, and Other Environmental
Filing Requirements, Notice of Proposed
Rulemaking, Order No. 609, 64 FR 27717, at 27722
(May 21, 1999) FERC Stats. & Regs. 132,540 (1999).

21 As noted above, the ancillary nature of these
secondary facilities is indicated by section 2.55(a),
which describes them as “merely auxiliary or
appurtenant” and “only for the purpose of
obtaining more efficient or more economical

Requiring that auxiliary installations
must conform to the originally specified
certificate conditions with respect to
construction and location is consistent
with the Commission’s treatment of
replacement facilities under section
2.55(b).22

15. In Order No. 603, the Commission
added Appendix A to Part 2 to provide
guidance for the construction of
replacement facilities. Order No. 603
did not discuss auxiliary facilities, as no
party raised any issue regarding them.
Thus, the Commission saw no need to
discuss whether the construction and
location of auxiliary facilities must fall
within the footprint of the existing
facilities. Nothing in Order No. 603
evinced an intent to permit auxiliary
facilities outside of previously approved
boundaries, i.e., outside of an area that
had been previously studied when the
Commission considered the
environmental impacts of the originally
proposed project in fulfillment of its
National Environmental Policy Act
(NEPA) obligations.23 We noted that
section 2.55(a) auxiliary facilities, like
section 2.55(b) replacement facilities,
should only include basic maintenance
activities and the addition of minor
facilities so as to ensure that all section
2.55 activities will have no significant
adverse environmental or economic
impacts.24

16. The authority to replace,
construct, or maintain natural gas
facilities is limited by the terms and
locations delineated in the original
certificate. These terms include the
project’s approved plans and
procedures, e.g., the Commission staff’s
Upland Erosion Control Revegetation
and Maintenance Plan and Wetland and
Waterbody Construction and Mitigation
Procedures, as required by section
380.12 of the Commission’s regulations,
as well as any conditions relating to
construction methods and restoration
obligations. So long as an auxiliary or
replacement facility will be located
within an existing right-of-way, and
make use of the previously used work
space, and comply with all the
conditions of the original certificate, a
natural gas company can rely on section
2.55 for its construction activities.
However, any activity that would
require a new permanent right-of-way or
new temporary work space, i.e., any

operation of the authorized or proposed
transmission facilities,” and section 2.55(b) which
limits replacement facilities to those that “will have
a substantially equivalent designed capacity.”

22 See Order No. 603, FERC Stats. & Regs.
131,073, 64 FR 26572 at 26575.

2342 U.S.C. 4321-4347 (2006).

24 See Order No. 603-A, FERC Stats. & Regs.
31,081, 64 FR 54522 at 54524.

activity that would require any new
property rights, would be beyond the
scope of section 2.55, and a company
would require an alternative source of
authorization.25 For activities that
cannot qualify under section 2.55, a
company may seek case-specific
certificate authorization or rely on its
blanket authority.26

B. Environmental Effects of Auxiliary
Installations

1. Comments

17. INGAA states that auxiliary
installations are smaller by nature and
have limited environmental and other
impacts when compared to replacement
facilities, since replacements can
involve the removal and replacement of
extensive mainline facilities and
significant adverse effects on the
environment.

18. INGAA contends that
implementing right-of-way and work
space limitations for auxiliary
installations would eliminate the ability
of natural gas companies to install many
of the facilities expressly identified in
section 2.55(a). INGAA states that
cathodic protection, electrical and
communication equipment, pig
launchers and receivers, and buildings
typically extend beyond the existing
right-of-way and require additional
work space for their installation. INGAA
notes that since eminent domain is not
available for section 2.55(a)
installations, any additional work space
can be obtained only through
negotiations with landowners.

2. Commission Response

19. Implicit in the section 2.55
exemption from case-specific or blanket
section 7(c) certificate authorization is
the presumption that all auxiliary
installations and replacement facilities
will have limited adverse environmental

25 See, e.g., Arkla Energy Resources, 67 FERC
161,173, at 61,516 (1994) (Arkla). Note that it is
irrelevant whether a company is able to obtain new
property rights by negotiation, since absent the
opportunity for the Commission to evaluate the
potential environmental impacts of construction
outside a certificated project’s prescribed
boundaries, i.e., outside an area the Commission
has previously reviewed and approved, the
Commission cannot meet its NEPA obligations or
ensure the activity is in the public interest.

26 A natural gas company may rely on blanket
certificate authority for the construction of an
auxiliary or replacement facility so long as the
installation meets the blanket certificate
requirements under Part 157 of the Commissions
regulations (i.e. that the facility is an eligible facility
and satisfies any cost constraints and standard
environmental conditions). Note that all activities
undertaken pursuant to blanket authority, but for
certain limited exceptions, require a company to
provide written notice to affected landowners 45
days prior to commencing the activity. See 18 CFR
157.203(d) (2012).
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and economic impacts, since it would
be inconsistent with the public interest
to permit projects with potentially
significant adverse impacts to go
forward without notice, opportunity for
comment, and appropriate review.

20. We acknowledge that certain types
of auxiliary installations, such as valves,
involve minor facilities that do not
merit an in-depth review, as the
environmental and economic impacts
are minimal. However, this is not the
case for auxiliary installations that are
more extensive or extend beyond the
reviewed and approved boundaries of
an existing facility. For example,
INGAA noted in its filing that
conventional ground bed installations
for cathodic protection commonly
involve construction outside of the
right-of-way. We note that as an
alternative to the “conventional”
method of installation, deep-well anode
bed installations, which may not require
disturbance outside of the right-of-way,
are also in use and may offer other
benefits such as greater reliability of
corrosion protection. INGAA also cites
communication towers for the
monitoring of electrical and
communication equipment as auxiliary
installations that involve ground-
disturbing activity and are commonly
located outside of the existing right-of-
way.

21. In Arkla, the Commission held
that the environmental impact of a
section 2.55(b) replacement facility is
insignificant when the facility is
“located within a compressor station or
a natural gas pipeline’s right-of-
way”’ 27—i.e. within the previously
studied, specific boundaries of a
certificated project. In contrast,
construction activities outside of the
right-of-way have the potential to
impose unknown and unmitigated
impacts on the environment, and
therefore should be subject to an
environmental assessment or an
environmental impact statement.28 The
same rationale holds true for section
2.55(a) auxiliary installations. The
exclusion of auxiliary installations from
NGA section 7(c) certificate
requirements was based on the fact that
the original facilities were constructed
within a previously studied, precisely
defined area. Any deviations from the
certificate conditions applicable to the

2767 FERC { 61,173, at 61,516—17, n.4 (1994)
(citing Regulations Implementing National
Environmental Policy Act of 1969, Order No. 486,
52 FR 47897 (December 17, 1987), FERC Stats. &
Regs., Regulations Preambles 1986-1990 {30,783,
at 30,942 (1987)).

28 See id. at 61,517.

original project require additional
scrutiny and additional authorization.

22. A section 2.55 facility located
outside of the existing right-of-way or
using land outside the previously used
work space raises environmental
concerns not contemplated in the
original section 7(c) certificate
proceeding, such as land use, erosion,
sediment control, impacts on streams
and soils, visual impacts, and
threatened and endangered species.
Therefore, to ensure the review of, and
if need be, the mitigation of adverse
environmental impacts caused by
activities outside of an existing right-of-
way or prior work space, a company
cannot rely on section 2.55, but must
instead rely on case-specific or blanket
section 7(c) authorization. Regardless of
whether a facility is constructed
pursuant to section 2.55 or NGA section
7(c), a pipeline is required to obtain the
necessary environmental approvals and
construction permits from federal and
state agencies.

23. In addition, a natural gas company
cannot assume that merely because land
was disturbed within the certificated
right-of-way and work spaces, the
construction of an auxiliary installation
within the authorized boundaries will
not disrupt the environment. Thus, as
noted above, all environmental or
construction conditions (i.e. compliance
with the project’s approved plans and
procedures, e.g., right-of-way
revegetation, monitoring, and
maintenance) that were included as
conditions attached to the original
certificate remain in effect until the
certificate is abandoned. These
conditions do not expire once the
facility goes into service and thus are
applicable to all section 2.55 and
section 380.15 activities.

24. When, in conformity with the
clarified section 2.55(a) requirements, a
natural gas company is obliged to file an
application for authorization of a
relatively minor installation outside of
an existing right-of-way or work space,
it is most likely that the blanket
certificate will apply and the effort
necessary to satisfy documentation and
information requirements will be
relatively minor (particularly so when
an installation can qualify for section
157.203(b) automatic authorization).
Further, to alleviate any concerns that
the right-of-way or work space
restriction will interrupt service to
customers, a pipeline may use the
emergency regulations under Part 284
Subpart I and/or may file, under
emergency conditions, an application
pursuant to section 157.17 of the
regulations for a “temporary certificate
authorizing the construction and

operation of extensions of existing
facilities * * * that may be required to
assure maintenance of adequate service
or to service particular customers.” 29

C. Compliance With the Administrative
Procedure Act

1. Comments

25. INGAA argues that Commission
staff’s position that auxiliary
installations are limited to the originally
certificated right-of-way and work space
amounts to an informal rulemaking,
without the opportunity for notice and
comment, a violation of the
requirements of the APA.30

2. Commission Response

26. We disagree. Commission staff’s
actions are in accord with the
requirements of the APA. Staff’s
position is merely a clarification of a
natural gas company’s existing
requirements, requirements imposed as
specific conditions to a certificate
authorization. This is not a new policy.
As stated above, section 2.55 auxiliary
and replacement facilities have always
been confined by right-of-way and work
space limitations, since the certificate
authorizing a natural gas project only
covers project facilities built within the
right-of-way and using the work space
authorized in the certificate. Thus,
project activities outside the authorized
right-of-way or work space would
violate conditions applicable to the
certificate. Because of these inherent
certificate limitations, the Commission
saw no need to amend section 2.55 until
INGAA'’s requested clarification. As a
result, we are initiating this Notice of
Proposed Rulemaking to clarify that
section 2.55(a) auxiliary installations
must be constructed within the existing
right-of-way or authorized facility site
using the same temporary work space
used to construct the existing facility.3?

D. Landowner Notification for Activities
Conducted Under Section 2.55 and
Section 380.15

1. Comments

27. Commission staff has received
numerous requests from landowners
that we require companies to notify
landowners in advance of any activity
that will take place on their land.

29 See, e.g., NorAm Energy Corporation, 70 FERC
61,030 at 61,100 (1995) (citing 18 CFR 157.17)
(2012).

305 U.S.C. 553 (2006).

311n any event, staff advice is not binding on the
Commission—see 18 CFR 388.104 (2012)—thus,
such advice is not subject to APA rulemaking
procedures. A company seeking a definitive
Commission ruling must apply for one, as INGAA
has done.
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2. Commission Response

28. We propose to add landowner
notification requirements for both
auxiliary installations and replacement
facilities under section 2.55 and for
siting and maintenance activities under
section 380.15. Under proposed sections
2.55(c) and 380.15(b)(1), a natural gas
company must notify affected
landowners at least 10 days prior to
commencing construction. The
notification should include: (1) A brief
description of the activity to be
conducted or facilities to be
constructed/replaced and the effects
that the activities are expected to have
on the landowner’s property; (2) the
name and phone number of the
company representative that is
knowledgeable about the project; and (3)
a description of the Commission’s
Dispute Resolution Service Helpline, as
explained in section 1b.21(g) of the
Commission’s regulations, and the
Dispute Resolution Service Helpline
number.

29. If the landowner has further
questions concerning construction or
maintenance activities, the landowner
can contact the company representative
for more details. If the landowner needs
further information concerning the
Commission’s role in these types of
projects, the landowner can contact the
Commission’s Dispute Resolution
Service Helpline.

30. We also propose to define
“affected landowners” as owners of
property interests, as noted in the most
recent tax notice, whose property (1) is
directly affected (i.e., crossed or used)
by the proposed activity, including all
rights-of-way, facility sites, access roads,
pipe and contractor yards, and
temporary workspace, or (2) abuts either
side of an existing right-of-way or
facility site, or abuts the edge of a
proposed right-of-way or facility site
which runs along a property line in the
area in which the facilities would be
constructed, or contains a residence
within 50 feet of the proposed
construction work area.

II1. Information Collection Statement

31. The Paperwork Reduction Act
(PRA) 32 requires each federal agency to
seek and obtain Office of Management
and Budget (OMB) approval before
undertaking a collection of information
directed to ten or more persons or
contained in a rule of general
applicability.33 The OMB’s regulations

3244 U.S.C. 3501-3520 (2006).

33 OMB’s regulations at 5 CFR 1320.3(c)(4)(i)
(2012) require that “[a]ny recordkeeping, reporting,
or disclosure requirement contained in a rule of

implementing the PRA require approval
of certain information collection
requirements imposed by agency
rules.3¢ Upon approval of a collection of
information, OMB will assign an OMB
control number and an expiration date.
Respondents subject to the filing
requirements of an agency rule will not
be penalized for failing to respond to the
collection of information unless the
collection of information displays a
valid OMB control number.

32. The Commission is submitting the
proposed reporting requirements to
OMB for its review and approval. The
Commission solicits comments on the
proposed modifications, the accuracy of
burden estimates, ways to enhance the
quality, utility, and clarity of the
information to be collected, and any
suggested methods for minimizing
respondents’ burden.

33. The only entities affected by this
rule would be natural gas companies
under the Commission’s jurisdiction.
The information collection requirements
in this Final Rule are identified as
follows.

34. FERC-577, “Gas Pipeline
Certificates: Environmental Impact
Statements,” identifies the
Commission’s information collections
relating to the requirements set forth in
NEPA and Parts 2, 157, 284, and 380 of
the Commission’s regulations.
Applicants have to conduct appropriate
studies which are necessary to
determine the impact of the
construction and operation of proposed
jurisdictional facilities on human and
natural resources, and the measures
which may be necessary to protect the
values of the affected area. These
information collection requirements are
mandatory.

35. Because this proposed rule adds a
landowner notification requirement in
section 2.55(c) and section 380.15(c) for
activities undertaken pursuant to these
sections, the overall burden on the
industry will increase. However,
because natural gas companies subject
to our jurisdiction must already notify
landowners in conjunction with section
3 projects and section 7 applications
and when conducting activities under
part 157 of our regulations, no new
technology would be needed and no
start-up costs would be incurred.
Further, even without the notification
requirement proposed herein,
companies routinely inform landowners
prior to coming onto their property,
both as a courtesy and to avoid conflicts
in landowner and company activities.

general applicability is deemed to involve ten or
more persons.”’
345 CFR part 1320 (2012).

Thus, the proposed notification is
expected to be consistent with some
companies’ current practices, and
consequently to impose little or no
additional obligation on such
companies.

36. In 1999, in estimating the
landowner notification burden in Order
No. 609,35 we found companies would
need four hours to identify affected
landowners and prepare and distribute
information describing the proposed
project. Given advances in database
management since then, and given that
section 2.55 and section 380.15
activities generally involve activities
that are smaller than those that go
forward under blanket certificate
authority, we anticipate companies will
need two hours to meet the proposed
landowner notification requirement.

37. While companies are required to
file annual reports of replacement
facilities under 2.55(b), no such reports
are required for ancillary installations
under 2.55(a). Thus, we have no data
upon which to base an estimate of
activities under 2.55(a). In view of this,
Commission staff asked for information
on activities under 2.55(a) from a small
representative sample (less than ten) of
jurisdictional companies and we have
extrapolated our estimate based on
company responses. We estimate that on
average, approximately 6,500 auxiliary
installation projects are undertaken
annually.

38. Companies file an annual report
itemizing all section 2.55(b)
replacement activities. Our review of
the more recent annual reports indicate
that companies undertake, in total,
approximately 500 section 2.55(b)
projects per year.

39. Section 380.15 siting and
maintenance activities, like activities
under 2.55(a), do not require companies
to submit an annual report. These
activities are generally minor and
planned for well in advance and cover
a wide variety of efforts, e.g., physical
up-keep of above-ground facilities and
right-of-way vegetation maintenance.
Further, any particular company’s
activities on its right-of-way can depend
upon changing conditions such as
maintenance initiatives, population
density, and even weather. Because of
this variety of possible activities and
their minor nature we have estimated
that, for all companies nationwide, there
will be a total of approximately three
times as many activities as take place
under section 2.55(a) which would
require a landowner notification, i.e., in
the aggregate, 19,500 siting and

35 See note 20.
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maintenance activities that could 40. We estimate the proposed proposal would impose in the table
require a landowner notification. additional notification burden that the below.

Annual Annual number
Proposed data collection number of of filings per hoﬁ?smbeerrficl)ifn TOtiloﬁ?Qual
respondents respondent 36 P 9
FERC-577 (new requirement, proposed in 18 CFR 2.55(a)) .....ccccocevvveeenene 165 39.5 2 13,000
FERC-577 (new requirement, proposed in 18 CFR 2.55(b)) .....c..ccccvvvvnnene 165 3 2 1,000
FERC-577 (new requirement, proposed in 18 CFR 380.15) .......ccccccvevveeen. 165 118 2 39,000
Total Annual BUrdeNn HOUIS ........coiiiiiiiiiiiie ettt e eecireeeeees | eveeeeeessiineeeeeseses | eeeeeessisseeeeeesesiisns | covvreseeesseessissennes 53,000

41. As discussed above, natural gas
companies already conduct landowner
notifications for larger projects, and
some companies also routinely inform
affected landowners in advance of
undertaking activities on their property
as it is considered a ‘“‘best practice” for
facility and right-of-way management.
Given that some companies currently
comply with the notification
requirements proposed herein, we
believe that the actual industry-wide
increase in burden will be substantially
less than what we have estimated here.

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these revised
requirements. It has projected the
average cost for all respondents to be as
follows: 37

e $3,180,000.00 per year for all
regulated entities;

e $19,272.00 per year for each
regulated entity.

Title: FERC-577.

Action: Proposed Revision.

OMB Control Nos.: 1902—0128.

Respondents: Natural gas pipeline
companies.

Frequency of Responses: On occasion.

Necessity of Information: The
requirement to notify landowners is
necessary for the Commission to carry
out its NEPA responsibilities and meet
the Commission’s objectives of
addressing landowner and
environmental concerns fairly. The
information provided to landowners is
intended to accommodate, to the extent
possible, any concerns they may have
regarding a natural gas company’s
planning, locating, clearing, right-of-
way maintenance, and facility
construction or replacement activities
on their property.

36 This column reflects a rounded estimate for
each jurisdictional natural gas company, averaged
over all 165 such companies.

37 The cost figures are derived by multiplying the
total hours to prepare a response by an hourly wage
estimate of $60 (based on average civil engineer
wages and benefit information obtained from the
Bureau of Labor Statistics’ data at http://bls.gov/
oes/current/naics4_221200.htm#17-0000 and
http://www.bls.gov/news.release/ecec.nr0.htm
rates).

Internal Review: The Commission has
reviewed the proposed revisions and
has determined that they are necessary.
These proposed requirements conform
to the Commission’s need for efficient
information collection, communication,
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support for
the burden estimates associated with the
information collection requirements.

42. Interested persons may obtain
information on the proposed reporting
requirements or submit comments by
contacting the Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426 (Attention:
Information Clearance Officer, Office of
the Executive Director), by phone 202-
502—-8663, or by email to
DataClearance@ferc.gov). Comments on
the proposed requirements may also be
sent to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503 [Attention: Desk Officer for
the Federal Energy Regulatory
Commission]. For security reasons,
comments should be sent by email to
OMB at oira_submission@omb.eop.gov.
Please reference OMB Control No.
1902-0128, FERC-577, and Docket No.
RM12-11 in your submission.

IV. Environmental Analysis

43. The Commission is required to
prepare an environmental assessment or
an environmental impact statement for
any action that may have a significant
adverse effect on the human
environment. The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.38 Generally, the actions
proposed to be taken here fall within the
categorical exclusions in the
Commission’s regulations that are
clarifying, corrective, or procedural and
for information gathering, analysis, and
dissemination.3® Accordingly, an
environmental review is not necessary

3818 CFR 380.4 (2012).

3918 CFR 380.4(a)(1) and (5) (2012).

and has not been prepared in
connection with this proposed
rulemaking.

V. Regulatory Flexibility Act

44. The Regulatory Flexibility Act of
1980 (RFA) 40 generally requires a
description and analysis of agency rules
that will have a significant economic
impact on a substantial number of small
entities. The RFA mandates
consideration of regulatory alternatives
that accomplish the stated objectives of
a proposed rule and that minimize any
significant economic impact on a
substantial number of small entities.
The Small Business Administration’s
(SBA) Office of Size Standards develops
the numerical definition of a small
business.4! The SBA has established a
size standard for natural gas pipeline
companies transporting natural gas,
stating that a firm is small if its annual
receipts are less than $25.5 million.42

45. The proposed regulations impose
requirements only on natural gas
companies subject to the Commission’s
jurisdiction, the majority of which are
not small businesses. Most companies
regulated by the Commission do not fall
within the RFA’s definition of a small
entity. Approximately 165 companies—
nearly all of them large entities—would
be potential respondents subject to data
collection FERC-577 reporting
requirements. For the year 2011 (the
most recent year for which information
is available), only 15 companies not
affiliated with larger companies had
annual revenues of less than $25.5
million. Moreover, the proposed
reporting requirements should have no
meaningful economic impact on
companies—be they large or small—
subject to the Commission’s regulatory
jurisdiction. The Commission estimates
that the cost per small entity is $19,272
per year. The Commission does not
consider the estimated $19,272 impact

405 U.S.C. 601-612 (2006).

4113 CFR 121.101 (2012).

4213 CFR 121.201 (2012), Subsector 486; see
SBA’s Table of Small Business Size Standards,
effective March 26, 2012, available at: http://
www.sba.gov/sites/default/files/files/

Size Standards_Table.pdf.


http://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
http://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
http://www.sba.gov/sites/default/files/files/Size_Standards_Table.pdf
http://bls.gov/oes/current/naics4_221200.htm#17-0000
http://bls.gov/oes/current/naics4_221200.htm#17-0000
http://www.bls.gov/news.release/ecec.nr0.htm
mailto:oira_submission@omb.eop.gov
mailto:DataClearance@ferc.gov
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per entity to be significant. Accordingly,
pursuant to section 605(b) of the RFA,
the Commission certifies that this
proposed rule should not have a
significant economic impact on a
substantial number of small entities.

VI. Comment Procedures

46. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice, including any related matters or
alternative proposals that commenters
may wish to discuss. Comments are due
March 5, 2013. Comments must refer to
Docket No. RM12-11-000, and must
include the commenter’s name, the
organization represented, if applicable,
and the commenter’s address in the
comments.

47. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

48. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE., Washington, DC 20426.

49. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VII. Document Availability

50. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE.,
Room 2A, Washington, DC 20426.

51. From the Commission’s Home
Page on the Internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the

last three digits of this document in the
docket number field.

52. User assistance is available for
eLibrary and the Commission’s Web site
during normal business hours from the
Commission’s Online Support at (202)
502—6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—8371, TTY (202) 502—-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

List of Subjects

18 CFR Part 2

Administrative practice and
procedure, and Reporting and
recordkeeping requirements.

18 CFR Part 380

Environmental impact statements,
and Reporting and recordkeeping
requirements.

By direction of the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

In consideration of the foregoing, the
Commission proposes to amend Parts 2
and 380, Chapter I, Title 18, Code of
Federal Regulations, as follows:

PART 2—GENERAL POLICY AND
INTERPRETATIONS

m 1. The authority citation for Part 2
continues to read as follows:

Authority: 5 U.S.C. 601; 15 U.S.C. 717—
717z, 3301-3432; 16 U.S.C. 792-828c, 2601—
2645, 42 U.S.C. 4321-4370h, 7101-7352.

m 2. Amend § 2.55 by adding a sentence
after the last sentence in paragraph

(a)(1), revising paragraph (b)(1)(ii), and
adding paragraph (c) to read as follows:

§2.55 Definition of terms used in section
7(c).
* * * * *

(a] * * %

(1) * * * The auxiliary installations
must be located within the existing,
certificated permanent right-of-way or
authorized facility site and must be
constructed using the temporary work
space used to construct the existing
facility (See appendix A to this part 2
for guidelines on what is considered to
be the appropriate work area in this
context).

* * * * *

(b) EE

1 L

(ii) The replacement facilities will
have a substantially equivalent designed
delivery capacity, will be located in the
same right-of-way or on the same site as
the facilities being replaced, and will be
constructed using the temporary work
space used to construct the existing

facility (See appendix A to this part 2
for guidelines on what is considered to
be the appropriate work area in this
context);

* * * * *

(c) Landowner notification. (1) No
activity described in paragraphs (a) and
(b) of this section is authorized unless
the company makes a good faith effort
to notify in writing all affected
landowners, as defined in paragraph
(c)(2) of this section, at least 10 days
prior to commencing any activity under
this section. A landowner may waive
the 10-day prior notice requirement in
writing as long as the notice has been
provided. The notification shall include
at least:

(i) A brief description of the facilities
to be constructed or replaced and the
effect the activity will have on the
landowner’s property;

(ii) The name and phone number of a
company representative who is
knowledgeable about the project; and

(iii) A description of the
Commission’s Dispute Resolution
Service Helpline as explained in
§ 1b.21(g) of this chapter and the
Dispute Resolution Service Helpline
number.

(2) All affected landowners includes
owners of property interests, as noted in
the most recent county/city tax records
as receiving the tax notice, whose
property:

(i) Is directly affected (i.e., crossed or
used) by the proposed activity,
including all rights-of-way, facility sites
(including compressor stations, well
sites, and all above-ground facilities),
access roads, pipe and contractor yards,
and temporary workspace; or

(ii) Abuts either side of an existing
right-of-way or facility site, or abuts the
edge of a proposed right-of-way or
facility site which runs along a property
line in the area that would be affected,
or contains a residence within 50 feet of

the proposed construction work area.
* * * * *

PART 380—REGULATIONS
IMPLEMENTING THE NATIONAL
ENVIRONMENTAL POLICY ACT

m 3. The authority citation for Part 380
continues to read as follows:

Authority: 42 U.S.C. 4321-4370h, 7101—
7352; E.O. 12009, 3 CFR 1978 Comp., p. 142.
m 4.In § 380.15, redesignate paragraphs
(c), (d), (e), and (f) as paragraphs (d), (e),
(f), and (g) and add new paragraph (c)
to read as follows:

§380.15 Siting and maintenance
requirements.
* * * * *


mailto:public.referenceroom@ferc.gov
mailto:ferconlinesupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov

Federal Register/Vol. 78, No. 3/Friday, January 4, 2013/Proposed Rules

687

(c) Landowner notification. (1) No
siting, construction, or maintenance
activity within the right-of-way is
authorized unless the company makes a
good faith effort to notify in writing all
affected landowners, as defined in
paragraph (c)(2) of this section, at least
10 days prior to commencing any such
activity. A landowner may waive the 10-
day prior notice requirement in writing
as long as the notice has been provided.
The notification shall include at least:

(i) A brief description of the activity
and the effect the activity will have on
the landowner’s property;

(ii) The name and phone number of a
company representative who is
knowledgeable about the project; and

(iii) A description of the
Commission’s Dispute Resolution
Service Helpline as explained in
§ 1b.21(g) of this chapter and the
Dispute Resolution Service Helpline
number.

(2) All affected landowners includes
owners of property interests, as noted in
the most recent county/city tax records
as receiving the tax notice, whose
property:

(i) Is directly affected (i.e., crossed or
used) by the proposed activity,
including all facility sites (including
compressor stations, well sites, and all
above-ground facilities), rights-of-way,
access roads, pipe and contractor yards,
and temporary workspace; or

(ii) Abuts either side of an existing
right-of-way or facility site, or abuts the
edge of a proposed right-of-way or
facility site which runs along a property
line in the area that would be affected,
or contains a residence within 50 feet of
the proposed work area.

* * * * *
[FR Doc. 2012—-31085 Filed 1-3—13; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-140437-12]
RIN 1545-BL28

Bond Premium Carryforward

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal

Register, the IRS is issuing temporary
regulations that provide guidance on the
tax treatment of a debt instrument with
a bond premium carryforward in the
holder’s final accrual period, including
a Treasury bill acquired at a premium.
The text of those regulations also serves
as the text of these proposed
regulations.

DATES: Written or electronic comments
must be received by April 4, 2013.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG—-140437—-12), room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-140437—
12), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DG, or sent electronically
via the Federal eRulemaking Portal at
www.regulations.gov (IRS REG-140437—
12).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
William E. Blanchard, (202) 622—-3900;
concerning submissions of comments,
Oluwafunmilayo (Funmi) Taylor, (202)
622—7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register amend the Income
Tax Regulations (26 CFR part 1) relating
to section 171. The temporary
regulations provide guidance on the tax
treatment of a taxable debt instrument
with a bond premium carryforward in
the holder’s final accrual period,
including a Treasury bill acquired at a
premium. In general, the temporary
regulations provide that, upon the sale,
retirement, or other disposition of a
taxable bond, the holder treats the
amount of any bond premium
carryforward determined as of the end
of the accrual period under §1.171—
2(a)(4)(i)(B) as a bond premium
deduction under section 171(a)(1) for
the holder’s taxable year in which the
sale, retirement, or other disposition
occurs. The text of the temporary
regulations also serves as the text of
these proposed regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order

13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulations
do not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS as
prescribed in the preamble under the
“Addresses” heading. The Treasury
Department and the IRS welcome
comments on the clarity of the proposed
rules and how they can be made easier
to understand. All comments will be
available at www.regulations.gov for
public inspection and copying. A public
hearing may be scheduled if requested
in writing by any person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for a public hearing will
be published in the Federal Register.

Drafting Information

The principal author of these
regulations is William E. Blanchard,
Office of Associate Chief Counsel
(Financial Institutions and Products).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1
Income Taxes, Reporting and

recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
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m Par. 2. Section 1.171-2 is amended by

adding a new paragraph (a)(4)(i)(C) to
read as follows:

§1.171-2 Amortization of bond premium.

(a)* * %
(4)* * %

(C) [The text of the proposed
amendment to § 1.171-2(a)(4)(i)(C) is
the same as the text for §1.171—

2T(a)(4)(1)(C) published elsewhere in
this issue of the Federal Register].

* * * * *

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2012—-31746 Filed 1-3—13; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0100]

Notice of Request for Revision to and
Extension of Approval of an
Information Collection; APHIS Student
Outreach Program

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Revision to and extension of
approval of an information collection;
comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request a revision to and extension of
approval of an information collection
associated with the Animal and Plant
Health Inspection Service’s Student
Outreach Program.

DATES: We will consider all comments
that we receive on or before March 5,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!document
Detail;D=APHIS-012-0100-0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0100, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://www.
regulations.gov/#!docketDetail;D=
APHIS-2012-0100 or in our reading
room, which is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be

sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: For
information on documents associated
with the APHIS Student Outreach
Program, contact Mr. Kenneth Johnson,
Director, Office of Civil Rights, Diversity
and Inclusion, Office of the
Administrator, APHIS, 4700 River Road
Unit 92, Riverdale, MD 20737; (202)
799-7012. For copies of more detailed
information on the information
collection, contact Mrs. Celeste Sickles,
APHIS’ Information Collection
Coordinator, at (301) 851-2908.
SUPPLEMENTARY INFORMATION:

Title: APHIS Student Outreach
Program.

OMB Number: 0579-0362.

Type of Request: Revision to and
extension of approval of an information
collection.

Abstract: The Animal and Plant
Health Inspection Service’s (APHIS’)
Student Outreach Program is designed
to help students learn about careers in
animal science, veterinary medicine,
plant pathology, and agribusiness. The
program allows participants to live on a
college campus and learn about
agricultural science and agribusiness
from university professors, practicing
veterinarians, and professionals working
for the U.S. Government.

The Student Outreach Program is
designed to enrich students’ lives while
they are still in their formative years.
APHIS’ investment in the Student
Outreach Program not only exposes
students to careers in APHIS, it also
gives APHIS’ employees the opportunity
to meet and invest in APHIS’ future
workforce. Students chosen to
participate in the Student Outreach
Program will gain experience through
hands-on labs, workshops, and field
trips. Students will also participate in
character and team building activities
and diversity workshops. Two programs
currently in the Student Outreach
Program are Ag-Discovery and
Safeguarding Natural Heritage Program:
Strengthening Navajo Youth
Connections to the Land.

The Safeguarding Natural Heritage
Program focuses on activities within the
environs of the communities of the
Navajo Nation. To participate in this
program, students must submit an essay,
letters of recommendation, and an
APHIS Form 120, which includes the

student application, parental release
form, and a health history/emergency
medical information form.

Ag-Discovery was established by
APHIS prior to the Safeguarding Natural
Heritage Program. To participate in this
program, students must submit an essay,
letters of recommendation, and a
completed APHIS Form 119, which
includes the student application,
parental release form, student contract,
and letter of recommendation template.
These information collection activities
were approved under the Office of
Management and Budget (OMB) control
number 0579-0362. Including the
information collection activities
associated with the Safeguarding
Natural Heritage Program will add
approximately 100 respondents and 200
total annual burden hours.

We are asking OMB to approve our
use of these information collection
activities, as revised, for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
5.636363 hours per response.

Respondents: Full-time students (12
to 17 years of age, depending on the
program).

Estimated annual number of
respondents: 1,100.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 1,100.
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Estimated total annual burden on
respondents: 6,200 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 13th day of
December 2012.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2012-31567 Filed 1-3-13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Animal and Plant Health Inspection
Service

[Docket No. APHIS-2011-0079]
Guidelines for the Control of
Tuberculosis in Elephants

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of Availability.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service intends to use the
2010 guidelines issued by the United
States Animal Health Association to
assess compliance with the animal
welfare regulations as related to
elephant tuberculosis as well as to aid
users in their compliance with those
regulations. We accept these guidelines
as meeting the requirements in the
Animal Welfare Act and are making
them available for review. We welcome
comment on our intention to utilize the
guidelines as a means of assessing
compliance with our regulations.
DATES: We will consider all comments
that we receive on or before March 5,
2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!document
Detail;D=APHIS-2011-0079-0001.

¢ Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2011-0079, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

The guidelines and any comments we
receive on this docket may be viewed at
http://www.regulations.gov/#!docket
Detail;D=APHIS-2011-0079 or in our
reading room, which is located in Room
1141 of the USDA South Building, 14th

Street and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Barbara Kohn, Senior Staff Veterinarian,
Animal Care, APHIS, 4700 River Road
Unit 84, Riverdale, MD 20737-1234;
(301) 851-3751.

SUPPLEMENTARY INFORMATION:

Background

The Animal Welfare Act (7 U.S.C.
2131-2159, AWA) authorizes the
Secretary of Agriculture (the Secretary)
to promulgate rules and standards and
other requirements governing the
humane handling, housing, care,
treatment, and transportation of certain
animals by dealers, exhibitors, research
facilities, and other regulated entities.
The Secretary has delegated the
responsibility for enforcing the AWA to
the Administrator of the Animal and
Plant Health Inspection Service
(APHIS). The APHIS Animal Care
program ensures compliance with AWA
regulations and standards. Regulations
established under the AWA are
contained in 9 CFR parts 1, 2, and 3.
Currently, part 2 consists of subparts A
through I, which contain regulations
pertaining to licensing and registration
of dealers, exhibitors, and research
facilities, and standards for veterinary
care, identification of animals, and
recordkeeping.

The Attending Veterinarian and
Adequate Veterinary Care regulations
contained in Subpart C and Subpart D
are performance standards that do not
prescribe specific measures to be
undertaken in order to be in compliance
with those regulations. Pursuant to the
regulations, research facilities, dealers,
and exhibitors are required to provide
‘“adequate veterinary care” to the
animals in their custody. A research
facility, dealer, or exhibitor that
employs a part-time attending
veterinarian (rather than a full-time
attending veterinarian) must do so
under ‘““formal arrangements” that “shall
include a written program of veterinary
care.” Each research facility, dealer, and
exhibitor is required to “establish and
maintain programs of adequate
veterinary care.” In 1998, APHIS
adopted the use of a document entitled
“Guidelines for the Control of
Tuberculosis in Elephants” developed
by The National Tuberculosis Working
Group for Zoo and Wildlife Species in
order to address the emerging issue of
tuberculosis in elephants and to provide

the licensees and registrants with
concrete ways to meet the standards
established in subpart D with regard to
elephant tuberculosis. This guidance
document has been modified at various
times since then in order to incorporate
new information and to improve
recommended practices. These
guidelines have been utilized by APHIS
to monitor and address elephant
tuberculosis under the AWA.

In November 2010, the Tuberculosis
Committee of the United States Animal
Health Association (USAHA), which has
taken over administration of the
guidelines from The National
Tuberculosis Working Group for Zoo
and Wildlife Species, approved
revisions to the guidelines. Following
the release of the 2010 revised
guidelines, USAHA submitted a
recommendation to APHIS for the
implementation of the newest version of
the guidelines, “Guidelines for the
Control of Tuberculosis in Elephants
2010.” We have reviewed the revised
guidelines and find them to be in line
with the requirements of the AWA. We
have determined that the 2010
guidelines are useful to determine
whether research facilities, dealers, and
exhibitors meet the regulations’
minimum requirements for the
provision of “adequate veterinary care”
to elephants and the establishment and
maintenance of programs of adequate
veterinary care for elephants with
respect to tuberculosis. We have
therefore determined that it is
appropriate for APHIS to continue to
utilize these guidelines to assess
compliance with the regulations in 9
CFR subparts C and D. We welcome
comments from the public regarding
this determination to use the guidelines
in this manner. Given that APHIS is not
the author of the document, we are
unable to make changes to specific
provisions contained in the guidelines.
Accordingly, we are seeking comments
on the overall suitability of the
document as a means of assessing
compliance with our regulations in 9
CFR subparts C and D.

Copies of the document are available
on the Internet via the Federal
eRulemaking Portal at http://
www.regulations.gov/
#!docketDetail,D=APHIS-2011-0079, on
the Animal Care Web site at http://
www.aphis.usda.gov/animal welfare/
index.shtml, or from the person listed
under FOR FURTHER INFORMATION
CONTACT.
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Done in Washington, DG, this 20th day of
December 2012.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2012-31644 Filed 1-3-13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Guarantee Fee Rates for Guaranteed
Loans for Fiscal Year 2013; Maximum
Portion of Guarantee Authority
Available for Fiscal Year 2013; Annual
Renewal Fee for Fiscal Year 2013

AGENCY: Rural Business-Cooperative
Service, USDA.
ACTION: Notice.

SUMMARY: As set forth in 7 CFR
4279.107, the Agency has the authority
to charge an initial guarantee fee and an
annual renewal fee for loans made
under the Business and Industry (B&I)
Guaranteed Loan Program. Pursuant to
that authority, the Agency is
establishing the renewal fee rate at one-
half of 1 percent for the B&I Guaranteed
Loan Program. This rate will apply to all
loans obligated in Fiscal Year (FY) 2013
that are made under the B&I program.
As established in 7 CFR 4279.107(b)(1),
the amount of the fee on each
guaranteed loan will be determined by
multiplying the fee rate by the
outstanding principal loan balance as of
December 31, multiplied by the percent
of guarantee.

The Agency was authorized by the
2012 Appropriations Bill to charge a
maximum of 3 percent for it guarantee
fee for FY 2012. It is the Agency’s
expectation that the 2013
Appropriations Bill will contain the
same authorization to charge a
maximum of 3 percent for its guarantee
fee for FY 2013. As such, the guarantee
fee for FY 2013 will be 3 percent. In the
event the 2013 Appropriations Bill
reduces the fee authorization below 3
percent, a subsequent notice will be
published in the Federal Register
amending the guarantee fee for FY 2013.

As set forth in 7 CFR 4279.107(a) and
4279.119(b)(4), each fiscal year, the
Agency shall establish a limit on the
maximum portion of B&I guarantee
authority available for that fiscal year
that may be used to guarantee loans
with a reduced guarantee fee or
guaranteed loans with a guarantee
percentage exceeding 80 percent.

Allowing a reduced guarantee fee or
exceeding the 80 percent guarantee on
certain B&I guaranteed loans that meet
the conditions set forth in 7 CFR

4279.107 and 4279.119 will increase the
Agency’s ability to focus guarantee
assistance on projects which the Agency
has found particularly meritorious. For
reduced guarantee fees, the borrower’s
business must support value-added
agriculture and result in farmers
benefiting financially or must be a high
impact business investment as defined
in 7 CFR 4279.155(b)(5) and be located
in rural communities that experience
long-term population decline and job
deterioration, remain persistently poor,
are experiencing trauma as a result of
natural disaster, or are experiencing
fundamental structural changes in its
economic base. For guaranteed loans
exceeding 80 percent, such projects
must qualify as a high-priority project (a
requirement of 7 CFR 4279.119(b)),
scoring at least 50 points in accordance
with 7 CFR 4279.155(b).

Not more than 12 percent of the

Agency'’s quarterly apportioned B&I
guarantee authority will be reserved for
loan requests with a reduced fee, and
not more than 15 percent of the
Agency'’s quarterly apportioned
guarantee authority will be reserved for
guaranteed loan requests with a
guarantee percentage exceeding 80
percent. Once the respective quarterly
limits are reached, all additional loans
for that quarter will be at the standard
fee and guarantee limits.
DATES: Effective Date: January 4, 2013.
FOR FURTHER INFORMATION CONTACT:
Brenda Griffin, USDA, Rural
Development, Business Programs,
Business and Industry Division, STOP
3224, 1400 Independence Avenue SW.,
Washington, DC 20250-3224, telephone
(202) 720-6802, email
brenda.griffin@wdc.usda.gov.
SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866, as
amended by Executive Order 13258.

Dated: December 4, 2012.

Lillian Salerno,

Acting Administrator, Rural Business-
Cooperative Service.

[FR Doc. 2012-31711 Filed 1-3—13; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF AGRICULTURE
Rural Business-Cooperative Service

Maximum Loan Amount for Business
and Industry Guaranteed Loans in
Fiscal Year 2013

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice.

SUMMARY: Section 4279.119(a)(1) of 7
CFR allows the Rural Business-
Cooperative Service Administrator, at
the Administrator’s discretion, to grant
an exception to the $10 million limit for
Business and Industry (B&I) guaranteed
loans of $25 million or less under
certain circumstances. Due to the
limited program funds that are expected
for Fiscal Year (FY) 2013 for the B&I
Guaranteed Loan Program, the
Administrator has decided to only grant
exceptions to the $10 million loan limit
for existing B&I guaranteed loan
borrowers that meet certain criteria.
Limiting the maximum loan amount
will enable the Agency to provide
financing assistance to as many projects
as possible. In order for an existing B&I
guaranteed loan borrower to be granted
an exception to the $10 million loan
limit, they must meet the following
criteria: (1) Qualify as a high priority
project (a requirement of 7 CFR
4279.119(a)(1)(i)), scoring at least 50
points in accordance with the criteria in
7 CFR 4279.155(b); (2) have an existing
B&I loan that has been current for the
past 12 months without such status
being achieved through debt
forgiveness; and (3) not be requesting a
refinance of the existing B&I loan. All
other requirements of 7 CFR 4279.119(a)
must be met. Limiting exceptions to the
$10 million limit will allow the Agency
to guarantee more loans and target
smaller loans/projects impacting more
small businesses and will assist the
Agency to conserve scarce funding
dollars at a time when there is
unprecedented interest in the program.

DATES: Effective Date: January 4, 2013.

FOR FURTHER INFORMATION CONTACT:
Brenda Griffin, email
brenda.griffin@wdc.usda.gov, Rural
Development, Business Programs,
Business and Industry Division, STOP
3224, 1400 Independence Avenue SW.,
Washington, DC 20250-3224, telephone
(202) 720-6802.

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866 as
amended by Executive Order 13258.

Dated: October 3, 2012.
Lillian Salerno,

Acting Administrator, Rural Business-
Cooperative Service.

[FR Doc. 2012—-31713 Filed 1-3-13; 8:45 am]
BILLING CODE 3410-XY-P
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DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, Department of
Commerce.

ACTION: Notice and Opportunity for
Public Comment.

Pursuant to Section 251 of the Trade
Act 1974, as amended (19 U.S.C. 2341
et seq.), the Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.

Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of these
firms contributed importantly to the
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT ASSISTANCE

[12/11/2012 through 12/28/2012]

Firm name Firm address fg)?itﬁvzg(t:iggi?odn Product(s)
PRL, INC. oo, 64 Rexmont Road, Cornwall, 12/12/2012 | Firm provides turnkey capabilities for high specification cast-
PA 17016. ings primarily used to produce valves and pumps used by
the US military and power generation industries.
Autopilot, InC. ...ccoeeeviiiiene 619 North Church, Unit #2, 12/12/2012 | Firm manufactures machines components, injection mold-
Bozeman, MT 59715. ings, and tooling. Firm provides services for design, lean
manufacturing consulting.
Advanced Technical Ceramics | 511 Manufacturers Road, 12/17/2012 | Firm produces high tech ceramics for the electronics indus-
Company. Chattanooga, TN 37405. try; primary manufacturing material is alumina.
SouthFresh Aquaculture, LLC | 1792 N. McFarland Blvd. 12/17/2012 | Firm produces processed frozen and fresh catfish products;
Suite B, Tuscaloosa, AL primary manufacturing material is catfish.
35406.
West Central Manufacturing, 910 E. Saint Andrew Street, 12/20/2012 | Firm manufactures steel doors, frames, and partitions.
Inc. Rapid City, SD 57701.
Any party having a substantial DEPARTMENT OF COMMERCE Background

interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance for Firms Division, Room
7106, Economic Development
Administration, U.S. Department of
Commerce, Washington, DC 20230, no
later than ten (10) calendar days
following publication of this notice.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Dated: December 28, 2012.
Miriam Kearse,
Eligibility Examiner
[FR Doc. 2012-31730 Filed 1-3-13; 8:45 am]
BILLING CODE 3510-WH-P

International Trade Administration

[C-489-806]

Certain Pasta From Turkey: Final
Results of the Expedited Third Sunset
Review of the Countervailing Duty
Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: January 4, 2013.

SUMMARY: On September 4, 2012, the
Department of Commerce
(“Department”) initiated the third
Sunset Review of the countervailing

duty order on certain pasta from Turkey.

The Department finds that revocation of
this countervailing duty order would be
likely to lead to continuation or
recurrence of net countervailable
subsidies at the rates in the ‘“Final
Results of Reviews” section of this
notice.

FOR FURTHER INFORMATION CONTACT:
Mahnaz Khan, AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone (202)
482-0914.

SUPPLEMENTARY INFORMATION:

The countervailing duty order on
certain pasta from Turkey was
published on July 24, 1996. See Notice
of Countervailing Duty Order: Certain
Pasta (“Pasta”) From Turkey, 61 FR
38546 (July 24, 1996).

On September 4, 2012, the
Department initiated the third sunset
review of this order, pursuant to section
751(c) of the Tariff Act of 1930, as
amended (‘“‘the Act”). See Initiation of
Five-Year (“Sunset”’) Review, 77 FR
53867 (September 4, 2012) (“notice of
initiation”). The Department received a
notice of intent to participate from the
following domestic parties: A. Zerega’s
Sons, Inc., American Italian Pasta
Company, Dakota Growers Pasta
Company, Inc., New World Pasta
Company, and Philadelphia Macaroni
Company (collectively, “domestic
interested parties”), within the deadline
specified in 19 CFR 351.218(d)(1)(i).

The Department received an adequate
substantive response to the notice of
initiation from the domestic interested
parties within the 30-day deadline
specified in 19 CFR 351.218(d)(3)(i).
The Department also received a
substantive response from the
Government of Turkey, but received no
responses from respondent interested
parties. As a result, pursuant to 19 CFR
351.218(e)(1)(ii)(C)(2), the Department is
conducting an expedited (120-day)



Federal Register/Vol. 78, No. 3/Friday, January 4,

2013/ Notices 693

sunset review of the countervailing duty
order on certain pasta from Turkey.

Scope of the Order

The merchandise subject to the order
is pasta. The product is currently
classified under the Harmonized Tariff
Schedule of the United States (“HTS”)
item numbers 1902.19.20. Although the
HTS numbers are provided for
convenience and customs purposes, the
written product description, available in
Notice of Countervailing Duty Order:
Certain Pasta from Turkey, 61 FR 38546
(July 24, 1996), remains dispositive.

Analysis of Comments Received

All issues raised in these reviews are
addressed in the Issues and Decision
Memorandum (‘“‘Decision
Memorandum”) from Gary Taverman,
Senior Advisor for Antidumping and
Countervailing Duty Operations, to
Lynn Fischer Fox, Deputy Assistant
Secretary for Policy and Negotiations,
dated December 28, 2012, which is
hereby adopted by this notice. The
issues discussed in the Decision
Memorandum include the likelihood of
continuation or recurrence of
countervailable subsidies and the net
countervailable subsidies likely to
prevail if the orders were revoked.
Parties can find a complete discussion
of all issues raised in this review and
the corresponding recommendations in
this public memorandum, which is on
file electronically via Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”). IA ACCESS is available to
registered users at http://
iaaccess.trade.gov and in the Central
Records Unit in room 7046 of the main
Commerce building. In addition, a
complete version of the Decision
Memorandum can be accessed directly
on the Internet at http://ia.ita.doc.gov/
ia/. The signed Decision Memorandum
and electronic versions of the Decision
Memorandum are identical in content.

Final Results of Review

Pursuant to sections 752(c)(1) and (3)
of the Act, we determine that revocation
of the countervailing duty order on
certain pasta from Turkey would be
likely to lead to continuation or
recurrence of countervailing subsidies at
the following net countervailable
subsidy rates:

Net
Manufacturers/exporters/ countervailable
producers subsidy
(percent)
Maktas Makarnacilik ve
Ticaret/Gidasa Gida
San.Tic.A.S. ..o 13.09
Oba Makarnacilik Sanayi ve
Ticaret .....ccoceeviiiiieieee, 13.08
All Others .....coooveviiiieeeee 8.85

This notice also serves as the only
reminder to parties subject to
administrative protective order (“APO”)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective orders
is hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing the
final results and notice in accordance
with sections 751(c), 752(c), and
777(1)(1) of the Act.

Dated: December 28, 2012.
Lynn Fischer Fox,

Deputy Assistant Secretary for Policy and
Negotiations.

[FR Doc. 2012-31726 Filed 1-3-13; 8:45 am]
BILLING CODE 3510-DS-P

Net
Manufacturers/exporters/ countervailable
producers subsidy
(percent)
Filiz Gida Sanayi ve Ticaret 1.63

DEPARTMENT OF COMMERCE

International Trade Administration
[C-475-819]

Certain Pasta From Italy: Final Results
of the Expedited Third Sunset Review
of the Countervailing Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: January 4, 2013.
SUMMARY: On September 4, 2012, the
Department of Commerce
(“Department”) initiated the third
Sunset Review of the countervailing
duty order on certain pasta from Italy.
The Department finds that revocation of
this countervailing duty order would be
likely to lead to continuation or
recurrence of net countervailable
subsidies at the rates in the “Final
Results of Reviews” section of this
notice.

FOR FURTHER INFORMATION CONTACT:
Mahnaz Khan, AD/CVD Operations,
Office 1, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,

Washington, DC 20230; telephone (202)
482—-0914.
SUPPLEMENTARY INFORMATION:

Background

The countervailing duty order on
certain pasta from Italy was published
on July 24, 1996. See Notice of
Countervailing Duty Order and
Amended Final Affirmative
Countervailing Duty Determination:
Certain Pasta (“Pasta”) From Italy, 61
FR 38544 (July 24, 1996).

On September 4, 2012, the
Department initiated the third sunset
review of this order, pursuant to section
751(c) of the Tariff Act of 1930, as
amended (‘“‘the Act”). See Initiation of
Five-Year (“Sunset”) Review, 77 FR
53867 (September 4, 2012). The
Department received a notice of intent
to participate from the following
domestic parties: A. Zerega’s Sons, Inc.,
American Italian Pasta Company,
Dakota Growers Pasta Company, Inc.,
New World Pasta Company, and
Philadelphia Macaroni Company
(collectively, “domestic interested
parties”’), within the deadline specified
in 19 CFR 351.218(d)(1)(i).

The Department received an adequate
substantive response to the notice of
initiation from the domestic interested
parties within the 30-day deadline
specified in 19 CFR 351.218(d)(3)(i).
The Department also received a
substantive response from the
Government of Italy, but received no
responses from respondent interested
parties. As a result, pursuant to 19 CFR
351.218(e)(1)(ii)(C)(2), the Department is
conducting an expedited (120-day)
sunset review of the countervailing duty
order on certain pasta from Italy.

Scope of the Order

The merchandise subject to the order
is pasta. The product is currently
classified under items 1901.90.90.95
and 1902.19.20 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTS numbers
are provided for convenience and
customs purposes, the written product
description, available in Notice of
Countervailing Duty Order and
Amended Final Affirmative
Countervailing Duty Determination:
Certain Pasta (“Pasta”) From Italy, 61
FR 38544 (July 24, 1996), remains
dispositive.

Analysis of Comments Received

All issues raised in these reviews are
addressed in the Issues and Decision
Memorandum (‘“Decision
Memorandum”) from Gary Taverman,
Senior Advisor for Antidumping and
Countervailing Duty Operations, to
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Lynn Fischer Fox, Deputy Assistant
Secretary for Policy and Negotiations,
dated December 28, 2012, which is
hereby adopted by this notice. The
issues discussed in the Decision
Memorandum include the likelihood of
continuation or recurrence of a
countervailable subsidy and the net
countervailable subsidy likely to prevail
if the order was revoked. Parties can
find a complete discussion of all issues
raised in this review and the
corresponding recommendations in this
public memorandum, which is on file
electronically via Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”). IA ACCESS is available to
registered users at http://
iaaccess.trade.gov and in the Central
Records Unit in room 7046 of the main
Commerce building. In addition, a
complete version of the Decision
Memorandum can be accessed directly
on the Internet at http://ia.ita.doc.gov/
ia/. The signed Decision Memorandum
and electronic versions of the Decision
Memorandum are identical in content.

Final Results of Review

Pursuant to sections 752(b)(1) and (3)
of the Act, we determine that revocation
of the countervailing duty order on
certain pasta from Italy would be likely
to lead to continuation or recurrence of
countervailable subsidies at the
following net countervailable subsidy
rates:

Net
counter-

ManufactrLcJ):;aJiéeéporters/ vailable

P subsidy
(percent)
Agritalia, S.r.l. ..o 6.84
Arrighi S.p.A. Industrie

Alimentari ..........ccccceveeeennn. 6.73
De Matteis Agroalimentare

SPA. s 6.01
Delverde, S.r.l. .oovciveeieene 9.64
F. lli De Cecco di Filippo

Fara S. Martino S.p.A. ...... 6.28
Industria Alimentare Colavita,

SPA. e 5.89
Isola del Grano, S.r.L. .......... 13.58
ltalpast S.p.A. ............ 13.58
ltalpasta S.r.L. ....ccoocvveinenen. 6.73
La Molisana Alimentari

SPA. s 7.70
Labor, S.r.l. oo, 13.58
Molino e Pastificio De Cecco

S.p.A. Pescara ........ccccee.. 6.28
Pastificio Guido Ferrara ........ 5.22
Pastificio Campano, S.p.A. ... 6.35
Pastificio Riscossa F.lli

Mastromauro S.r.L. ........... 10.69
Tamma Industrie Alimentari

di Capitanata 9.64
All Others ......cooeeeveeiiieeeeen. 7.39

This notice also serves as the only
reminder to parties subject to
administrative protective order (“APO”)
of their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective orders
is hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

We are issuing and publishing the
final results and notice in accordance
with sections 751(c), 752(b), and
777(1)(1) of the Act.

Dated: December 28, 2012.
Lynn Fischer Fox,

Deputy Assistant Secretary for Policy and
Negotiations.

[FR Doc. 2012-31727 Filed 1-3-13; 8:45 am]
BILLING CODE 3510-DS-P

CONSUMER PRODUCT SAFETY
COMMISSION

[Docket No. CPSC—-2009-0015]

Proposed Extension of Approval of
Information Collection; Comment
Request—Testing and Recordkeeping
Requirements Under the Standard for
the Flammability (Open Flame) of
Mattresses

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the Consumer Product
Safety Commission (CPSC or
Commission) requests comments on a
proposed 3-year extension of approval
of information collection requirements
in the Standard for the Flammability—
Open Flame—of Mattresses Sets (Open-
Flame standard), 16 CFR part 1633. The
Commission has a separate flammability
standard that addresses cigarette
ignition of mattresses, 16 CFR part 1632.
The Open-Flame standard is intended to
reduce unreasonable risks of burn
injuries and deaths from fires associated
with mattresses, particularly those
initially ignited by open-flame sources,
such as lighters, candles, and matches.
The Open-Flame standard prescribes a
test to minimize or delay flashover
when a mattress is ignited. The standard
requires manufacturers to test
specimens of each of their mattress
prototypes before mattresses based on
that prototype may be introduced into
commerce. The Office of Management

and Budget (OMB) previously approved
the collection of information under
control number 3041-0133. OMB’s most
recent extension of approval will expire
on March 31, 2013. The Commission
will consider all comments received in
response to this notice before requesting
an extension of approval of this
collection of information from OMB.
DATES: The Office of the Secretary must
receive comments not later than March
5, 2013.

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2009—
0015, by any of the following methods:

Electronic Submissions

Submit electronic comments in the
following way:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

To ensure timely processing of
comments, the Commission is no longer
accepting comments submitted by
electronic mail (email), except through
www.regulations.gov.

Written Submissions

Submit written submissions in the
following way:

Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions),
preferably in five copies, to: Office of the
Secretary, Consumer Product Safety
Commission, Room 502, 4330 East West
Highway, Bethesda, MD 20814;
telephone (301) 504-7923.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received may be posted
without change, including any personal
identifiers, contact information, or other
personal information provided, to
http://www.regulations.gov. Do not
submit confidential business
information, trade secret information, or
other sensitive or protected information
electronically. Such information should
be submitted in writing.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
further information contact: Robert H.
Squibb, Consumer Product Safety
Commission, 4330 East West Highway,
Bethesda, MD 20814; (301) 504—7815, or
by email to: rsquibb@cpsc.gov.

SUPPLEMENTARY INFORMATION:
A. Estimated Burden

The standard requires detailed
documentation of prototype
identification and testing records, model
and prototype specifications, inputs
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used, name and location of suppliers,
and confirmation test records, if
establishments choose to pool a
prototype. This documentation is in
addition to documentation already
conducted by mattress manufacturers in
their efforts to meet the cigarette
standard under 16 CFR part 1632. CPSC
staff estimates that there are 571
establishments producing conventional
mattresses and 100 establishments
producing nonconventional mattresses
in the United States, for a total of 671
firms affected by this standard. CPSC
staff estimates the recordkeeping
requirements to take about 4 hours and
44 minutes per establishment, per
qualified prototype. Although some
larger manufacturers reportedly are
producing mattresses based on more
than 100 prototypes, most mattress
manufacturers base their complying
production on 15 to 20 prototypes.

Assuming that establishments qualify
their production with an average of 20
different qualified prototypes,
recordkeeping time is estimated to be
94.7 hours (4.73 hours x 20 prototypes)
per establishment, per year. (However,
pooling among establishments or using
a prototype qualification for longer than
1 year will reduce this estimate).
Accordingly, the annual recordkeeping
time cost to all mattress producers is
estimated at 63,521 hours (94.7 hours x
671 establishments). The hourly
compensation for the time required for
recordkeeping is $27.64 (U.S. Bureau of
Labor Statistics, “Employer Costs for
Employee Compensation,” June 2012,
Table 9, total compensation for all sales
and office workers in goods-producing,
private industries: http://www.bls.gov/
nces). Total estimated costs for

recordkeeping are approximately $1.7
million (63,521 hours x $27.64).

The estimated annual cost of
information collection requirements to
the federal government is approximately
$717,954. This represents 50 full-time
employee staff hours. Record review
will be performed during compliance
inspections conducted to follow up on
consumer complaints and reports of
injury that indicate possible violations
of the regulations. This estimate uses an
annual wage of $119,238 (the equivalent
of a GS—14 Step 5 employee), with an
additional 30.8 percent added for
benefits (U.S. Bureau of Labor Statistics,
“Employer Costs for Employee
Compensation,” September 2012, Table
1, percentage of wages and salaries for
all civilian management, professional,
and related employees) for total annual
compensation of $172,309 per full-time
employee.

B. Request for Comments

The Commission solicits written
comments from all interested persons
about the proposed collection of
information. The Commission
specifically solicits information relevant
to the following topics:

e Whether the collection of
information described above is
necessary for the proper performance of
the Commission’s functions, including
whether the information would have
practical utility;

e Whether the estimated burden of
the proposed collection of information
is accurate;

e Whether the quality, utility, and
clarity of the information to be collected
could be enhanced; and

o Whether the burden imposed by the
collection of information could be

minimized by use of automated,
electronic or other technological
collection techniques, or other forms of
information technology.

Dated: December 31, 2012.
Todd A. Stevenson,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 2012—-31677 Filed 1-3—13; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[Transmittal Nos. 12-59]

36(b)(1) Arms Sales Notification

AGENCY: Defense Security Cooperation
Agency, Department of Defense.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104—164 dated July 21, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
B. English, DSCA/DBO/CFM, (703) 601—
3740.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittals 12-59
with attached transmittal and policy
justification, and Sensitivity of
Technology.

Dated: December 31, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5006-01-P
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DEFENSE SECURITY COOPERATION AGENCY

201 12™ STREEY SOUTH, STE 203
ARLINGTON VA 22202-5408

The Honorable John A. Boehner
Speaker of the House

U.S. House of Representatives
Washington, DC 20515

Dear Mr. Speaker:

DEC 21 201

Pursuant 10 the reporting requirements of Section 36(b)(1} of the Arms Export Control Act,

as amended, we are forwarding herewith Transmittal No. 12-59, concerning the Department of

the Army’s proposed Letter(s) of Offer and Acceptance to Qatar for defense articles and services

estimated to cost $406 million. After this letter is delivered to your office, we plan to issue a

press statement to notify the public of this proposed sale.

Enclosures:
1, Transmittal

Sincerely,

(bt

Wlllmm E. Landay, II1
Vme Admiral, USN
Director

2. Policy Justification
3. Sensitivity of Technology
4. Regional Balance (Classified Document Provided under Separate Cover)

BILLING CODE 5001-06-C
Transmittal No. 12-59

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act, as amended

(i) Prospective Purchaser: Qatar
(ii) Total Estimated Value:
Major Defense Equipment* .. $276 Million

Other

$406 Million

$130 Million

<

(iii) Description and Quantity or
Quantities of Articles or Services under
Consideration for Purchase: 7 M142
High Mobility Artillery Rocket System
(HIMARS) Launchers with the Universal
Fire Control System (UFCS); 60 M57
Army Tactical Missile System
(ATACMS) Block IA T2K Unitary
Rockets (60 pods, 1 rocket per pod); 360
M31A1 Guided Multiple Launch Rocket
System (GMLRS) Unitary Rockets (60
pods, 6 rockets per pod); 180 M28A2
Reduced Range Practice Rockets (30

pods, 6 rockets per pod); 7 M68A2
Trainers, 1 Advanced Field Artillery
Tactical Data System (AFATDS); 2
M1151A1 High Mobility Multipurpose
Wheeled Vehicles ( HMMWYV); and 2
M1152A2 HMMWVs. Also included are
simulators, generators, transportation,
wheeled vehicles, communications
equipment, spare and repair parts,
support equipment, tools and test
equipment, technical data and
publications, personnel training and
training equipment, U.S. government
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and contractor engineering, technical
and logistics support services, and other
related elements of logistics support.

(iv) Military Department: Army (UAQ)

(v) Prior Related Cases, if any: None

(vi) Sales Commission, Fee, etc., Paid,
Offered, or Agreed to be Paid: None

(vii) Sensitivity of Technology
Contained in the Defense Article or
Defense Services Proposed to be Sold:
See Annex attached.

(viii) Date Report Delivered to
Congress: 21 December 2012

POLICY JUSTIFICATION
Qatar—HIMARS, ATACMS, and GMLRS

The Government of Qatar has
requested a possible sale of 7 M142
High Mobility Artillery Rocket System
(HIMARS) Launchers with the Universal
Fire Control System (UFCS); 60 M57
Army Tactical Missile System
(ATACMS) Block 1A T2K Unitary
Rockets (60 pods, 1 rocket per pod); 360
M31A1 Guided Multiple Launch Rocket
System (GMLRS) Unitary Rockets (60
pods, 6 rockets per pod); 180 M28A2
Reduced Range Practice Rockets (30
pods, 6 rockets per pod); 7 M68A2
Trainers, 1 Advanced Field Artillery
Tactical Data System (AFATDS); 2
M1151A1 High Mobility Multipurpose
Wheeled Vehicles ( HMMWYV); and 2
M1152A2 HMMWVs. Also included are
simulators, generators, transportation,
wheeled vehicles, communications
equipment, spare and repair parts,
support equipment, tools and test
equipment, technical data and
publications, personnel training and
training equipment, U.S. government
and contractor engineering, technical
and logistics support services, and other
related elements of logistics support.
The estimated cost is $406 million.

This proposed sale will contribute to
the foreign policy and national security
of the United States by helping to
improve the security of an important
partner which has been, and continues
to be an important force for political
stability and economic progress in the
Middle East.

The proposed sale will improve
Qatar’s capability to meet current and
future threats and provide greater
security for its critical infrastructure. It
will also enhance Qatar’s
interoperability with the U.S. and its
allies, making it a more valuable partner
in an increasingly important area of the
world. Qatar will have no difficulty
absorbing these launchers into its armed
forces.

The proposed sale of this equipment
and support will not alter the basic
military balance in the region.

The prime contractor will be
Lockheed Martin Missile and Fire

Control in Dallas, Texas. There are no
known offset agreements proposed in
connection with this potential sale.

Implementation of this proposed sale
will require the assignment of two
contractor representatives to Qatar for a
minimum of one year to support
delivery of the HIMARS and to provide
supﬁort and equipment familiarization.

There will be no adverse impact on
U.S. defense readiness as a result of this
proposed sale.

Transmittal No. 12-59

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act, as amended
Annex

Item No. vii

(vii) Sensitivity of Technology:

1. The High Mobility Artillery Rocket
System (HIMARS) with the Universal
Fire Control System (UFCS) is a C-130
transportable, wheeled version of the
Multiple Launch Rocket System (MLRS)
launcher. Integrated on a 5-ton Family
of Medium Tactical Vehicles (FMTV)
truck chassis, it carries one launch pod
containing six MLRS rockets or one
ATACMS missile and is capable of
firing all MLRS Family of Munitions
(MFOM) rockets and missiles, to
include Guided MLRS, ATACMS
Unitary, and future variants. HIMARS
operates with the same MLRS
command, control, and
communications, as well as the same
size crew, as the M270A1 launcher. The
HIMARS launcher has a Global
Positioning System (GPS), but can
operate without it. The launcher has a
maximum speed of 55 mph and a
minimum cruising range of 300 miles.
The UFCS provides the command and
control interface, man-machine
interface, weapon interface, launcher
interface and embedded training. The
UFCS enables the launcher to
interoperate with compatible national
fire direction systems to navigate to
specific fire and reload points, compute
the technical firing solution, and orient
the Launcher Module (LM) on the target
to deliver the weapon accurately and
effectively. The HIMARS launcher is
moderately susceptible to reverse
engineering. However, the cost to
develop and establish a production
capability would be prohibitive for
many countries. It includes Built-in-Test
and capability to store critical mission
parameters, as well as system
configuration and maintenance
information. The UFCS also provided
position navigation and processing
necessary to direct and maintain control
of the launcher system to allow for
accurate firing and loading of weapons.

The UFCS is militarily critical because
it has the latest software and hardware.
Reverse engineering would allow
countermeasures to be developed,
degrading the total weapon system. It
would also impact the commercial
business base by allowing cheap
replication without the expenditure of
Research and Development funds. The
UFCS software is classified as Secret.
The HIMARS hardware is Unclassified.

2. The M57 ATACMS Block 1A T2K
Unitary Rocket provides Corps and Joint
Task Force Commanders the capability
to attack high-value, time sensitive
targets when and where collateral
damage, unexploded ordnance, or
piloted aircraft risk may be of concern.
It can be employed, even during
inclement weather, against a variety of
infrastructure, tactical, and, operational
targets. These targets include both single
and multi-story buildings, radio and
television communications centers,
telephone-relay sites, and other targets
located in urban or foliage restricted
terrain. The M57 ATACMS Block 1A
(Unitary) rocket is a conventional, semi-
ballistic missile which utilizes a 500-1b
HE unitary warhead. The Block IA
configuration has increased range and
accuracy as compared to the Block I
(70—-300km for Block 1A vs. 25-165km
for Block I) and maintains lethality due
to a Global Positioning System (GPS)
aided guidance system. The M57
ATACMS Block 1A (Unitary) is the Full
Material Release variant of ATACMS
Unitary (formerly the M48 Quick
Reaction Unitary), and has been
upgraded to TACMS 2K (T2K)
specifications (T2K includes redesigned
components to compensate for
obsolescence issues and bring down
per-unit costs). Components of the M57
ATACMS Block IA Unitary missile are
considered highly resistant to reverse
engineering, and the impact of loss or
diversion of the end item hardware
would have minimum adverse impact.
However, technical data for production
of the Ring Laser Gyroscope (RLG), or
for production, procession, fabrication,
and loading of the solid propellant
rocket motor are potentially applicable
to development and production of
accurate, long-range missile delivery
systems. In addition, the RLG and
accelerometers would have applicability
to aircraft, space, and submarine
programs. Lithium battery technology
has applicability in a number of areas
such as smart munitions
communication, etc. Technologies used
in the missile guidance and control
subsystems and propulsion system are
on the Militarily Critical Technologies
List with details provided below:
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a. The Inertial Measurement Unit
(IMU) is militarily critical due to the
components used and the
manufacturing process involved in the
development of the ring laser gyroscope
(RLG), accelerometers, microprocessors,
and integration of the GPS receiver into
the missile.

b. The propulsion system technology
is militarily critical. Critical factors
include low-burn rate/high performance
propellant, case bonding, and design for
long shelf-life stability.

c. The lithium thermal batteries used
in the tactical missile guidance and
control are militarily critical. Within the
U.S., only a small number of companies
can produce batteries having the
required combination of energy density
and shelf life.

d. The system software could be used
by adversaries to evaluate missions and
capabilities of the missile and is
therefore militarily critical.

The data table and mission critical
data generator special applications
software is classified Confidential. The
Security Classification Guide’s (SCG’s)
classification of performance data and
information ranges from Unclassified to
Secret. System accuracy, lethality, and
effectiveness data are classified Secret.
System response time and most
trajectory data are classified
Confidential. Range, reliability, and
maintainability data are Unclassified.
Countermeasures and counter-
countermeasures are classified Secret.

3. The M31 Guided Multiple Launch
Rocket System (GMLRS) Unitary uses a
Unitary High Explosive (HE) Warhead
along with GPS-aided IMU based
guidance and control for ground-to-
ground precision point targeting. GPS is
not required for GMLRS to meet its
effectiveness threshold. Additionally,
GMLRS Unitary uses an Electronic Safe
and Arm Fuse (ESAF) along with a nose
mounted proximity sensor to give
enhanced effectiveness to the GMLRS
Unitary rocket by providing tri-mode
warhead functionality with point
detonate, point detonate with
programmable delay, or Height of Burst
proximity function. Control of the
rocket in flight is accomplished by fins
(canards) located in the nose section.
The GMLRS Unitary M31A1 is
comprised of a Launch Pod Container
(LPC) and six GMLRS Unitary Rockets.
The LPC can be loaded in the M270A1,
M142 HIMARS, or in the European
M270 launcher. The LPC provides a
protective environment for the GMLRS
Unitary during shipment and storage,
and serves as an expendable launch rail
when the GMLRS Unitary Rocket is
fired. The height, width, length, and
other features of the LPC are exactly the

same as for the MLRS rocket LPC. The
LPC is a controlled breathing type
container equipped with desiccant for
humidity control. The forward and aft
LPC covers are designed to fracture as
the rocket egresses from the container.
The GMLRS rocket utilizes technologies
in the guidance and control subsystem
and the rocket motor that appear on the
Military Critical Technologies List. The
most serious consequences of
unauthorized disclosure of information
concerning the guidance and control
subsystem are the accelerated
development of countermeasures and
manufacturing capability by other
nations. Components of the GMLRS
system are considered highly resistant
to reverse engineering and the impact of
loss or diversion of the end item
hardware would have minimum adverse
impact. However, technical data for
production of the RLG, or for
production, processing, fabrication, and
loading of the solid propellant rocket
motor are directly applicable to the
development and production of
accurate, long-range rocket and missile
systems. In addition, the RLG and
accelerometers would have applicability
to aircraft, space and submarine
programs. Lithium battery technology
has applicability in a number of areas
such as smart munitions,
communications, etc. Production
technology for the GMLRS motor
exceeds limits established in the Missile
Technology Control Regime.

a. The proximity sensor does not
include special anti-tamper features nor
is there any attempt to hide original
component markings. Reverse
engineering and then reproducing the
fuse system, while not impossible,
would require a considerable amount of
resources, technical ability, testing and
time; both for the ESAF and the
Proximity Sensor. The details of the
Directional Doppler Ratio (DDR) signal
processing technique used in the
GMLRS Unitary proximity sensor and in
other U.S. Army proximity fuses
remains classified Secret.

b. The GMLRS guidance and control
subsystem is composed of a three-axis
laser gyro inertial sensor assembly and
an electronics chassis assembly. The
basic design and packaging of the
guidance and control subsystem is
unique and critical to GMLRS and
includes several embedded Non-
Developmental Items (NDIs). The
assembly must fit into the space
available in the forward section of the
rocket. The technology involved with
the guidance and control subsystem is
militarily critical due to the components
used, and the manufacturing processes
involved in development of the RLGs,

accelerometers, microprocessors and
GPS. The rocket is guided by an inertial
navigation system with GPS updates.
The rockets are Selective Adaptive Anti-
Spoofing Module (SAASM) compliant
and will have specific country code and
coalition codes loaded in the key
deployment package by the GPS Joint
Program Office.

c. RLG technology is militarily
critical. The RLGs have been produced
and used in military and commercial
systems since the mid-1970s.
Widespread use of RLGs has enabled
refinement of production techniques
and processes resulting in high-rate, low
cost production, while improving
weapon system accuracy. RLG critical
technology factors include the
processes, procedures, and equipment
used in the manufacture, inspection and
test of RLG hardware.

d. Like the RLGs, the accelerometer
critical technology factors include the
processes, procedures and equipment
used in the manufacture, inspection,
and test of accelerometer hardware.

e. The GMLRS uses microprocessors
to control data collection from the
inertial sensors, and to perform
guidance, autopilot, navigation, and
hardware interface communications
functions. The latest technology in
microprocessor development is used in
GMLRS, and is militarily critical.

f. The technology involved with the
integration of the GPS receiver and the
SAASM into the GMLRS guidance and
control subsystem is militarily critical.

g. The GMLRS rocket propulsion
subsystem technology is militarily
critical. This propellant formulation has
been incorporated in a limited motor
volume to provide the boost and sustain
thrust profile that meets the unique
range and payload requirements of the
GMLRS system. Critical factors include
low-burn rate/high-performance
propellant, limited toxicity, and design
for extended shelf-life stability.

h. A lithium thermal battery powers
the GMLRS rocket electronics. The
battery is critical and unique to GMLRS.
The knowledge required for the design
and production of thermal batteries is
not widely held. Within the U.S., only
a limited number of companies can
produce batteries having the required
combination of energy density, and
shelf life. However, Aerospatiale
Batteries in Bourges, France also has the
capability to produce batteries of this
type.

i. The GMLRS system software is
militarily critical. The software is
uploaded to the rocket from the
launcher during pre-launch operations.
The system software would be useful to
adversaries concerning GMLRS
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missions and tactical capabilities, and
could possibly be reverse engineered to
duplicate the algorithms.

j. The U.S. proximity sensor for height
of burst fusing is listed as militarily
critical technology. The GMLRS
proximity sensor and ESAF fall within
that definition. The proximity sensor
design utilizes DDR as a basic signal
processing technique and commercial-
off-the-shelf (COTS) parts for the
transmitter and electronic signal
processing components. The GMLRS
proximity sensor uses a unique
frequency and signal processing
algorithm. The proximity sensor is only
turned on over the target, and it cannot
be functioned or turned on during pre-
flight built-in-test. Operating frequency
parameters and the proprietary signal
processing algorithm are unique to the
GMLRS proximity sensor and are
classified Secret. The assembled GMLRS
and components are Unclassified.
Performance of GMLRS is classified
Confidential.

4. The Advanced Field Artillery
Tactical Data System (AFATDS) is an
automated C3 (Command, Control, and
Communications) system for the fires
battlefield functional area. It provides
the commander with integrated,

responsive, and reliable fire support.
AFATDS is a fully automated fire
support system, which minimizes the
sensor-to-shooter timeline and increases
the hit ratio. It provides fully automated
support for planning, coordinating and
controlling mortars, field artillery
cannons, rockets, close air support,
attack helicopter and naval gunfire, for
close support, counter-fire, interdiction,
and deep operations.

5. If a technologically advanced
adversary were to obtain knowledge of
the specific hardware and software
elements, the information could be used
to develop countermeasures which
might reduce weapons systems
effectiveness or be used in the
development of a system with similar or
advanced capabilities.

[FR Doc. 201231724 Filed 1-3-13; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary
[Transmittal Nos. 12-02]

36(b)(1) Arms Sales Notification

AGENCY: Defense Security Cooperation
Agency, Department of Defense.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104—164 dated July 21, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
B. English, DSCA/DBO/CFM, (703) 601—
3740.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittals 12—-02
with attached transmittal, policy
justification and sensitivity of
technology.

Dated: December 31, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5001-06-P
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DEFENSE SECURITY COOPERATION AGENCY

201 12TH STREET SOUTH, §T€ 203
ARLINGTON, VA 22202-5408

The Honorable John A. Boehner

Speaker of the House

U.S. House of Representatives
Washington, DC 20515

Dear Mr. Speaker:

DEC 21 200

Pursuant to the reporting requirements of Section 36(b)1) of the Arms Export Control Act,

as amended, we are forwarding herewith Transmittal No. 12-02, concerning the Department of

the Air Force’s proposed Letter(s) of Offer and Acceptance 1o the Republic of Korea for defense

articles and services estimated to cost $1.2 billion. After this letter is delivered to your office, we

plan to issue a press statement to notify the public of this proposed sale.

Enclosures:
1. Transmittal

2. Policy Justification

Sincerely,

7 P
COtehiom §Amdpell”

William E. Landay IIT

Vice Admiral, USN

Director

3. Sensitivity of Technology

BILLING CODE 5001-06-C
Transmittal No. 12—-02

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act, as amended

(i) Prospective Purchaser: Republic of
Korea
(ii) Total Estimated Value:

$.687 billion
$.513 billion

Major Defense Equipment* ..
Other ....ccooviniviiiiiiiiiiis

Total $1.2 billion

*as defined in Section 47(6) of the Arms
Export Control Act.

o

(iii) Description and Quantity or
Quantities of Articles or Services under
Consideration for Purchase: four (4)
RQ—4 Block 30 (I) Global Hawk
Remotely Piloted Aircraft with the
Enhanced Integrated Sensor Suite
(EISS). The EISS includes infrared/
electro-optical, synthetic aperture radar
imagery and ground moving target
indicator. The ground segment includes
a mission control element and a launch
and recovery element. Also included is
an imagery intelligence exploitation
system, test equipment, ground support,
operational flight test support,

communications equipment, spare and
repair parts, personnel training,
publications and technical data, U.S.
Government and contractor technical
and logistics support services, and other
related elements of logistics support.

(iv) Military Department: Air Force
(SAQC)

(v) Prior Related Cases, if any: None

(vi) Sales Commission, Fee, etc., Paid,
Offered, or Agreed to be Paid: None

(vii) Sensitivity of Technology
Contained in the Defense Article or
Defense Services Proposed to be Sold:
See Attached Annex
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(viii) Date Report Delivered to
Congress: 21 December 2012

POLICY JUSTIFICATION

Republic of Korea—RQ—-4 Block 30 (I)
Global Hawk Remotely Piloted Aircraft

The Government of the Republic of
Korea (ROK) has requested a possible
sale of four (4) RQ—4 Block 30 (I) Global
Hawk Remotely Piloted Aircraft with
the Enhanced Integrated Sensor Suite
(EISS). The EISS includes infrared/
electro-optical, synthetic aperture radar
imagery and ground moving target
indicator, mission control element,
launch and recovery element, signals
intelligence package, an imagery
intelligence exploitation system, test
equipment, ground support, operational
flight test support, communications
equipment, spare and repair parts,
personnel training and training
equipment, publications and technical
data, U.S. Government and contractor
technical and logistics support services,
and other related elements of logistics
support. The estimated cost is $1.2
billion.

This proposed sale will contribute to
the foreign policy goals and national
security objectives of the United States
by meeting the legitimate security and
defense needs of an ally and partner
nation. The Republic of Korea continues
to be an important force for peace,
political stability, and economic
progress in North East Asia.

The ROK needs this intelligence,
surveillance and reconnaissance (ISR)
capability to assume primary
responsibility for intelligence gathering
from the U.S.-led Combined Forces
Command. The transfer f